








CASES IN EQUITY 


ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF NORTH CAROLINA, 


AT RALEIGH. 





‘DECEMBER TERM, 1852. 





MARY GARNER against, HENRY GARNER, ADM’R. 


Where a husband executed a deed, intending thereby to secure certain property to his 
wife and her children by him—he having theretofore provided for his other children 


by a prior marriage ; and he afterwards, and until his death, id deed as 
passing the property, as he intended, though the same (being made the wife) 
was insufficient for the purpose :—Held, that these circumstances a merito- 


rious consideration, by which a Court of Equity will hold the husband’s representative 
a trustee for the widow. 
(The case of Huntley v. Huntley, 8 Ire. Eq., 250, cited and approved.) 


Cause removed by consent from the Court of Equity for North- 
ampton County, at the Fall Term, 1852. 

The bill was filed by Mary Garner, widow of John Garner, 
against the defendant as his administrator ; and the following are 
substantially the facts of the case, as set forth by the bill, and ad- 
mitted by the answer: The plaintiff intermarried with defend- 
ant’s intestate, in 1825, she being then a widow with two chil- 
dren, and owning, among other personal estate, four slaves—Vincy , 
Ellick, Sucky and Hannah; and he being a widower with eight 
children, and possessed of a considerable estate real and personal. 
The parties had issue, by their marriage, three children; and the 
said John Garner, being a man of imprudent habits, and having 
from time to time on advancements to his children by his form- 
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er marriage, was minded to make provision also for the plaintiff 
and her three children by him. Accordingly, on 5th January, 
1831, he procured one William Moody (since dead) to prepare a 
deed conveying certain slaves, and other property set out therein, 
for the benefit of the plaintiff and their three children, to be kept 
together until &c., ‘‘ and the property to be in the hands of Wil- 
liam Moody, as trustee, to act as he may think best with.’’ Af. 
ter directing how the land and slaves shall be divided among said 
children, he provides for the plaintiff as follows: “I give unto 
my wife, Mary Garner, all the right, title and interest of the ne- 
groes belonging to her before I married her, to wit, Vincy, &c., 
to her, her heirs and assigns forever.’’ ‘The purpose of this deed 
was to secure the slaves to the separate and exclusive use of the 
plaintiff; and from the date thereof, the slaves were considered 
and treated as hers absolutely. John Garner died intestate in 
1839, from which time the plaintiff had been in the undisturbed 
possession of said slaves and their increase, until September Term, 
1852, of Northampton County Court, when the defendant took 
out letters of administration on his estate, and claimed the slaves. 
The prayer of the bill is, that he be restrained from taking the 
property ecreed to execute a legal conveyance therefor to 
the plain It is admitted by the defendant that he has assets 
sufficient to pay the debts of his intestate, independent of the 
property conveyed to the plaintiff; but he insists in his answer, 
that there is no sufficient consideration to enforce the agreement 
between the plaintiff and his intestate. 





Bragg, for the plaintiff. The plaintiff is entitled to relief on 
two grounds. Ist. The provision was intended for the sole and 
separate use of the wife, and the property to be conveyed to 
Moody the trustee; but the deed being inartificially drawn, did 
not convey the property to him. 

2. Supposing this was not intended, this Court will sustain a con- 
veyance, under the circumstances, to the wife, (though void at 
law,) by declaring the husband or his representative a trustee for 
the wife. (Atherly on Mar. Set. 331; Kee v. Vaper, 2 Ire. Eq. 
653; Huntly v. Huntly, 8 Ire. Eq. 250.) 

Barnes, contra, Courts of Equity will not carry into specific 
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execution any mere nude pacts, or voluntary agreements, not 
founded on some valuable or meritorious consideration, nor be- 
tween parties sui juris or competent to contract, as infants and 
femes covert. (Story Eq., sec. 987.) In Ellis v. Nimmo, 1 
Lloyd & Gould Rep. 333, Cond. E. Ch. Rep. 10 vol., 534, 
Ld. Chancellor Sugden advances the doctrine, that a post nup- 
tial agreement making provision for a child would be enforced as, 
being grounded on a meritorious consideration. In Holloway v. 
Headington, 8 Simons, 325, V. Chancellor S. L. Shadwell says 
the question, though argued with ability by Ld. Ch. Sugden, 
should be carefully examined. See Story’s Eq. (note to sec. 
793, page 103; also sec. 987 and note,) and 1 Dev. Eq. 186. 
If the English Courts enforce such considerations (which may be 
doubted,) it should not be the policy of our Courts, to follow their 
example, for the reason that under our laws the wife is amply 
provided for—especially by recent legislation, extending her 
rights over her own property,.and enlarging her share in her hus- 
band’s estate, in the event of his dying without children. (Acts 
of 1848 & 752.) 


Barrie, J. It has been long settled, that a h may, at- 
ter marriage, make gifts or presents to his wife whi€A Will be sup- 
ported in equity, against himself and his representatives. Lawcas 
v. Lweas, 1 Atk. Rep. 270; Atherly on Mar. Set. 331. Mr. 
Adams, in his excellent treatise on the doctrine of Equity, classes 
meritorious or imperfect consideration under the head of “ Juris- 
diction of the Courts of Equity, in cases in which the courts of 
ordinary jurisdiction cannot enforce a right.”? In discussing the 
subject, he says at page 97, ‘‘the doctrine of meritorious consid- 
eration originates in the distinction between the three classes of 
consideration on which promises may be based, viz. valuable 
consideration, the performance of a moral duty, and mere volun- 
tary bounty. The first of these classes, alone, entitles the pro- 
misee to enforce his claim against an unwilling promisor; the 
third is, for all legal purposes, a mere nullity until actual per- 
formance of the promise. The second or intermediate class is 
termed meritorious, and is confined to the three duties of charity, 
of payment of creditors, and of maintaining a wife and chi- 
dren.”’ 
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‘¢ Considerations of this imperfect class are not distinguished at 
law from mere voluntary bounty, but are, to a modified extent, 
recognized in equity. And the doctrine with respect to them is, 
that although a promise, made without a valuable consideration, 
cannot be enforced against the promisor, or against any one in 
whose favor he has altered his intentions, yet if an intended gift 
or meritorious consideration be imperfectly executed, and if the 
intention remains unaltered at the death of the donor, there is an 
equity to enforce it in favor of his intention, against persons claim- 
ing by operation of law, without an equally meritorious claim.”’ 

The doctrine, thus clearly and explicitly stated, is so directly ap- 
plicable to this case, that it saves us the necessity of further inves- 
tigation. ‘The wife was certainly an object of meritorious con- 
sideration ; the gift of the slaves, by the deed executed by the 
husband, was imperfect ; the intention of the donor remained un- 
altered at his death ; and the gift is sought to be enforced against 
persons, to wit, his children claiming by operation of law, with- 
out an equally meritorious claim, because those by a former mar- 
riage had been advanced by their father in his lifetime, and those 
by her were provided for in the same deed. The case of Hollo- 
way v. Hea@jngton, 8 Simons Rep. 324, (11 Con. En. Chan. 
Rep. 459), decided by Vice Chancellor SaapweE tt, to which we 
are referred by the defendant’s counsel, does not militate against 
this principle. In that case, by a voluntary settlement, a hus- 
band and wife assigned all the property to which his wife then 
was, or which she or her husband in her right, might become en- 
titled to, in trust to the wife for life, for the husband for life, and 
for the children of the wife living at her death, whether begotten 
by her then or any future husband. The Court refused to give 
effect to it, because it was vague and unreasonable ; and because 
it might, in a certain contingency, if sustained, give the whole of 
the wife’s fortune, not to her grandchildren by her husband, but 
to a child of a future husband. In the case before us, on the 
contrary, the intended settlement is certain and reasonable—a pro- 
vision made by a husband for his wife after his children had al- 
ready been provided for. The case of Huntly v. Huntly, 8 Ire. 
Eq. Rep. 250, decides that though a deed from a husband to his 
wife for slaves cannot have the effect of vesting a title in her, yet 
it amounts to a declaration of trust in her favor. 
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The defendant must be declared a trustee for the plaintiff, and 
must execute a deed to be approved by the Clerk, by which the 
legal title of the slaves in’ controversy, with their increase, if any, 
shall be conveyed absolutely to her. 


Per Curiam. Decreed accordingly. 








JONATHAN S. TAYLOE AND ANOTHER, EX’RS., &c., against MARY E. 
BOND AND OTHERS. 


The jurisdiction of a Court of Equity is limited to such matters, in the construction of 
wills, as are necessary for its present action, and in which it may enter a decree, or 4 
direction in the nature of a decree. 

To give jurisdiction, there must be some existing rights to be acted upon ; and the Court 
will not advise as to the future or contingent rights of legatees, nor as to the past or 
future conduet of executors. * 

Where a testator, by his will, gave his wife all the personal property he acquired by the 
marriage with her, which should be a part of his estate at the time of his death, but 
after making his will, sold one of the slaves so acquired, and took bonds for the price :-— 
Held, that this portion of the legacy was adeemed by the sale. 

Where a father gives to two of his sons land, to be valued and brought into hotchpot at 
the final division of his estate, but directs that the sum of $1,500 shall be deducted 
from the valuation, by way of satisfying a debt which he owed them, at his death :— 
Held, that the $1,500 drew interest until the time the sons were put in possession of 
the land. a 

Where general words of description are used in a will, they refer to the time of the tes- 
tator’s death; but where particular words are used, identifying the person or thing, 
they refer to the time of writing the will. 

Where a testator gives the residue of his personal estate to his wife and six of his children, 
and sets forth that four of the children have been advanced in certain specific amounts, 
and provides that the benefit of this clause shall not extend to such of the children as do 
not bring their advancements into account; and in a subsequent clause, gives to his 
wife one-seventh part of the residue, in case all the children account for their advance- 
ments—one-sixth part, in case one refuses, and so on :—Held, that if all account, the 
wife’s share is to be ascertained, by adding the advancements to the value of the estate 
in hand, and dividing by seven, so as to give her the benefit thereof. 

As a general rule, the growing crop goes to the devisee; yet where there is an express or 
implied disposition of it otherwise, it goes to the executors. 

In a devise to A. for life, and at her death to go to such child or children as she has had 
by me, who may then be living :—-Held, that the words “‘ has had by me”? refer to the 
time of her death, and that a child born after the writing of the will is provided for, and 
does not come within the meaning of the Act of Assembly. 

Where personal property, slaves excepted, is given to one for life, with remainder over, 
the tenant for life is entitled to the use of the specific property and to the increase. 
But where, by the residuary clause, a mixed fund is given to one for life, remainder 
over, it is the duty of the executor to sell the whole, pay the life tenant the interest, 
and keep the principal money for the benefit of the remainderman. 
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(The cases of Smith v. Barnum, 2 Dev. Eq. 420—Pearson v. Taylor, 4 Dev. & Bat., 60 
—WVanhook v. Vanhook, 3 Ire. Eq., 551, and Jones v. Simmons, 7 Ire. Eq., 178, cited 


and approved. ) + 


Cause removed from the Court of Equity of Bertie County, at 
the Spring Term, 1852. 

Lewis Bond died in June, 1851, leaving a will, in which he 
bequeathed as follows* :— 


1. “I give, devise and bequeath to my wife, Mary E. Bond, 
her heirs and assigns forever, all the estate and property of every 
kind, real, personal and mixed, which I have acquired or may 
acquire by my marriage with her, and which shall belong to, or 
be a part of my estate at the time of my death. My estate is not 
however to be held liable for any income, rents, profits, or inter- 
est, arising or accruing from the estate or property above mention- 
ed, between the time of my marriage with my said wife, Mary E. 
Bond, and the time of my death. I also give to my said wife, 
Mary E. Bond, her heirs and assigns forever, all and every part 
of the furniture, purchased on our marriage, known as our ‘ new 
furniture,’ except one carpet. ‘There being two new carpets, she 
is to take but one of them, and is to have her choice. No part of 
the foregoing estate or property is to contribute any thing to the 
payment of my debts, or the charge of supporting my sister, 
Mary Ashburn, hereinafter provided for. My other property, or 
in other words, my property derived otherwise than by my said 
marriage with my wife, Mary E. Bond, is, I think, sufficient to 
pay said debts and answer said charge, and must first be taken. 

2. “I give and bequeath to Dr. John T. Rascoe, his heirs and 
assigns for ever, my negro boy named Logan. 

3. ‘ All the rest, residue and remainder of my estate and pro- 
perty of every kind, whether real, personal or mixed, whether in 
possession or action, I give, devise and bequeath to my executors, 
in special trust and confidence, that they will comply with my 
wishes, as stated in the following clause of this my last will and 
testament. 

4. “TI wish all my just debts paid, to which end my executors 
are directed to sell, either publicly or privately, that part of the 
land which I purchased at the sale of George Outlaw’s land by 
the Court of Equity, which lies north and east of the old road. I 
suppose the quantity to be sold will be betweem three and four 
hundred acres. My executors may also either sell enough of the 
personal property so conveyed to them, in the third clause of this 





* At the suggestion of the Judges, the will is copied entire. 
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will, to finish and complete the payment of the debts unpaid, af- 
ter the application of the money raised from the sale of said land ; 
or they may keep the whole of the property conveyed to them in 
the third clause together, except the said land directed to be sold 
until the rents and profits of the same shall discharge my said 
remaining debts. In this matter, my executors have entire 
discretion. 

5. “* Whatever plan they may adopt to pay my debts, my sis- 
ter, Mary Ashburn, is to receive from them a comfortable support, 
from the said property so given in the third clause, from and af- 
ter the day of my death, during her natural life. ‘To which end, 
my said sister, Mary Ashburn, is to have an estate for her life in the 
tract of land on which I live, on the Indian-woods road, with the 
use, for her natural life, of a sufficiency of household and kitchen 
furniture, of my stock of hogs, cattle, sheep and horses, and of 
my negroes, to support her. ‘These articles are to be for her life 
only. Should my sister Mary, however, prefer it, she is to have 
the value, to be judged of by my executors, of her life estate in 
said land, which said amount is to be a charge upon said land in 
the the hands of a trustee hereinafter provided for, who shall hold 
said land as hereinafter directed. Should my sister Mary also 
prefer it, she is to receive from my executors, instead of the ar- 
ticles of property of a personal kind herein given her for life, 
their equivalent; or, in other words, that which my executors shall 
deem equal to the use of said articles for life, which amount they 
are to raise out of my personal property, so given them in the fore- 
going third clause. 

6. «After paying my debts‘ and providing for my sister, as 
above, all the remaining property and estate of every kind men- 
tioned in the third clause of my will, whether real, personal or 
mixed, is to be held by them for the benefit of the following per- 
sons, subject to more particular directions in the 9th, the 10th, 
the 11th and the 12th clauses of this will, viz. : my wife, Mary 
E. Bond ; my son, William P. Bond ; my son, John T. Bond ; 
my daughter, Lucinda Wheeler, by means of a trustee herein- 
after to be provided for ; my daughter, Esther Sutton ; my son, 
Lewis Bond, and my son, James Bond. But the benefit of this 
sixth clause of my will is not to be had and enjoyed by any one 
of the above named seven legatees, until he or she shall account 
for the advancements which he or she has received from me; my 
object, design and wish being, that those of the above seven lega- 
tees who have been advanced, are to receive nothing untii those 
of them who have not been advanced, shall receive enough to 
make them equal to those advanced respectively. And I hereby 
declare that 1 have advanced to my son, William P. Bond, pro- 








IN THE SUPREME COURT. 








Tayloe & another v. Bond & others. 





to the amount of eight thousand dollars ; to my son, John 
TF Bond, to the amount of six thousand dollars ; to my daughter, 
Esther Sutton, a ty See the amount of three thousand dollars, 
and to my daughter, Lucinda Wheeler, property to the amount 
of twenty-seven hundred dollars ; and that to my wife, E. 
Bond, to my son, Lewis Bond, and my son, James Bond, I have 
made no advancements at all. I direct my executors to adopt 
the foregoing amounts of money, as the advancements to each of 
the said four legatees. I also direct my executors, that no inter- 
est is to be ch against the said four legatees, on the amounts 
of their said advancements, until the division in the seventh 
clause hereafter. The said four legatees are respectively to ac- 
count for their said advancements, before they receive any part of 
my estate, whether real or personal. Should any one or more of 
the said four legatees refuse to account, the others are to have the 
whole benefit of this clause of my will, in manner and form here- 
inafter provided for. 

7. “ My executors are invested with a discretion to make the 
ultimate division contemplated by the sixth clause of my will, 
either at the death of my sister, Mary Ashburn, or at any time 
before that, or to have the share of any one laid off, at any time, 
upon his or her contributing rateably to the payment of debts, 
and the charge of supporting my sister, Mary Ashburn. 

8. “I wish my executors to ascertain, by having the same es- 
timated, as soon after my death as they can conveniently, the va- 
lue of my estate of every kind, after taking out the property 
given my wife, Mary E. Bond, in the first clause ‘of my will, the 
negro boy, given to Dr. John T’. Rascoe, the debts which I owe 
and the probable charge of supporting my sister, Mary Ashburn, 
for life. I wish them to value the real and personal estate 
separately from each other. 

9. “The benefit in land which my sons, Lewis Bond and 
James Bond, are to receive under the said sixth clause of my 
will, I hereby designate more particularly, as follows:—they are 
to have, as tenants in common, my Turner tract of land of about 
three hundred and fourteen acres, on the east side of the public 
road leading to Roanoke ; the Carter tract of land, containing 
three hundred acres; the Roquist swamp land, purchased of 
Thomas Gilliam, containing about two hundred acres ; and the 
remainder of the Leggel tract, which remainder is about one hun- 
dred and fifty acres, after taking off the portion hereinafter given 
to my*daughter, Esther Sutton. The foregoing lands are to be 
valued. From that valuation the sum of fifteen hundred dollars 
is to be deducted, as I shall owe my sons, Lewis Bond and 
James Bond, each the sum of seven hundred and fifty dollars at 
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my death, and they are to be considered as havingeeceived lands 
of the value of these lands, less the sum of fifteen hundred dollars. 
If either of my sons, James or Lewis, should die unmarried, and be- 
fore the age of twenty-one years, I give the share of the one dying, 
in the said four tracts of land, to all my children, equally to be di- 
vided, and their heirs and assigns forever, and this without regard 
to any advancements. And if both my sons, Lewis and James, 
should die under twenty-one and unmarried, then I give the 
whole of the said lands to all my children, their heirs and assigns | 
forever, as above. Upon the arrival of either of my sons, Lewis 
and James, to the age of twenty-one, or their marriage, his share 
of the said lands to be his absolutely, to him, his heirs and as- 
signs forever. 
10. “I give to my daughter, Esther Sutton, her heirs and as- 
signe forever, about two hundred acres of land, consisting of the 
odes tract, of about one hundred and sixty acres, and that part 
of the Leggel tract lying on the west side of the public road lead- 
ing to Roanoke river. ‘This is to be the portion of land to which, 
under the said sixth clause of my will, Esther is to be entitled. 
11. “¢ I give and devise to my executors, in special trust, that 
they themselves will hold or appoint a trustee, whom they shall 
select, to hold for the sole and separate use of my daughter, Lu- 
cinda Wheeler, during her natural life, my tract of land on which 
I reside on the Indian woods. road, subject to the life estate or 
charge for the benefit of my sister, Mary Ashburn, created in the 
fifth clause of my will. And I hereby direct, that my said ex- 
ecutors or their trustees shall hold the said tract of land, together 
with every other article of property, real or personal, in possession 
or remainder, vested or contingent, heretofore given in this will, 
or hereafter to be given in the same, for the benefit of my daugh- 
ter, Lucinda, for her sole and separate use during her natural life, 
not subject to the control, debts or contracts, or other acts of her 
husband, S. J. Wheeler ; and after her death, for the sole and 
separate use and benefit of her children, if any living at her 
death ; and if none, then in trust for her husband, S. J. Wheeler. 
They or the said trustee, are to permit my said daughter, Lucinda, 
to have the annual income of every species of property given her 
heretofore or hereafter in this will, for the support of herself and 
family for life ; but the said income is not to be subject to the 
control, acts or contracts, or debts of her husband, S. J. Wheeler. 
The said tract of land, is the share of real estate to which my 
said daughter is entitled, under the said sixth clause of my will. 
12. “<I give, bequeath and devise, to my wife, Mary E. Bond, 
during her natural life, a certain tract of land called the ‘ Simon 
Tumer’ place, containing one hundred sixty-six and two-third 
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acres, and alse one seventh part of the negroes and other personal 
estate mentioned in the sixth clause of this will, in case all the 
advancements should be accounted for, or one sixth part, in case 
any one should not account for his or her advancements, or one 
fifth part, in case any two should not account ; and so on for the 
whole four. The real and personal estate given in this clause to 
my wife, Mary E. Bond, is all that I design for her out of the 

roperty given to my executors in the said third and sixth clauses. 

he property, real and personal, in this twelfth clause, given to 
her, is given to her for her life, and at her death, to go to such 
child or children as she has had by me, who may be then living, 
to them, their heirs and assigns forever ; and if there be no living 
ehild of our marriage at her death, or the issue of such, then the 
property given in this clause to be equally divided between all my 
children, the share of my daughter, Lucinda, being disposed of 
as directed in the eleventh clause of this will. 

13. ‘¢ As the shares of land given to Esther, Lewis, James, 
and for the benefit of Lucinda, are probably unequal, the excess 
in value of each share, over the least valuable one, is to be ac- 
counted for in the division of the negroes and personal property, 
mentioned in the sixth clause ; so that of land and negroes both, 
these four of my children shall receive an equal amount, that is 
to say, after the advancements to Esther and Lucinda are ac- 
counted for by them. In case William P. Bond, or John T. 
Bond, or both, should bring their advancements into account, 
they are to receive from the said negroes and personal property 
mentioned in the sixth clause of my will, a sum which, added to 
their advancements, shall make them equal to my other children. 
So that, after taking off the share of my wife, Mary E. Bond, 
according to the twelfth clause of my will, and which twelfth 
clause I intend as controlling the sixth, so far as my wife is con- 
cerned, and after modifying the said sixth clause, not in the 
value of property given to each of the other legatees, but by as- 
signing different parcels of land to different ones, the said sixth 
clause is here repeated, subject to said control and modifications. 

14. “<The valuation directed to be made by my executors, in 
the eighth clause of my will, is for the benefit of my advanced 
children, that they may be informed of their true interest. In 
said valuation, my executors are directed to estimate the devise 
and bequest in the thirteenth clause of my will, given to my wife, 
as well as all the other property, of every kind, alluded to in the 
sixth clause of my will. 

15. “‘The personal property and negroes, for the benefit of 
Lucinda Wheeler, in the thirteenth clause of my will mentioned, 
are to be held on the same trusts in every respect by my execu- 
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tors, or their trustee, as are stated in the eleventh clause of my 
will. q 

16. ‘I do not wish my executors to be held responsible, unless 
for gross neglect, of which I am sure they will not be guilty. 1 
wish them to repay themselves for all advancements which they 
may make to my estate. And I hereby request them to act as 
guardians to my sons, Lewis and James, until they arrive to the 
age of twenty-one years, or marry.”’ 


The bill is filed by the executors against the legatees and devi- 
sees under the will, and sets forth, that the defendants Henry 
Bond and Daniel Bond are children of Mary E. Bond, the widow, 
by the testator ; that the defendants, Lucinda Wheeler, Esther 
Cooper, William P. Bond, John T. Bond, Lewis Bond, and 
James Bond, are children of the testator by a former marriage ; 
that the defendant, John T. Rascoe, is the child of Mary E. by a 
prior marriage ; and that the defendant, Mary Ashburn, is an 
aged sister of the testator, who, for many years, lived with him. 

That Lucinda, long before the making of the will, intermar- 
ried with the defendant Samuel J. Wheeler ; that Esther was 
also intermarried with the defendant, Joseph Cooper, before the 
testator’s death ; that Henry was born before the execution of the 
will, and Daniel was born after that event, but before the death 
of testator, and both are infants ; and that Lewis and James have 
arrived at the age of twenty-one years, since the making of the will. 


The bill further states, that the testator left, besides the estate 
which was his wife’s at their marriage, a large estate, real and 
personal ; and further, that the exceutors have not yet executed 
their power of appointing a trustee for Mrs. Lucinda Wheeler, 
according to the directions of the will. 


The object of the executors in filing the bill, is to obtain the 
advice, direction and opinion of the Court in construing the said 
will :—First, The testator having, after making his will, sold a 
slave, Maria, which was of the property of his wife before their 
marriage, and having taken a bond for the price, which was un- 
paid at his death—whether this bond passed by the first clause of 
the will to the widow? Secondly: The testator having sold oth- © 
er slaves, acquired by the marriage, and converted them into mo- 
ney—whether the executors are liable to account therefor to Mrs. 
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Bond? Thirdly: The testator having hired out a number of the 
slaves acquired by his said marriage, in January, 1851, for that 
year, and the hires not being due and payable until 1852, and 
having in his service others of the slaves so acquired, which work- 
ed on the farm after his death, and to the end of the year— 
whether the widow has any claim, and what, to the hires, and 
for the services of those retained on the farm? Fourthly: At the 
time of testator’s marriage with defendant Mary, he owned a fur- 
nished house in the country, and she one in the town of Wind- 
sor—both of which were occupied and kept up after the marriage : 
the testator, on the marriage, having purchased a parcel of new 
furniture, and between that time and the date of his will, bought 
another lot, and still again another after the making of the will— 
what furniture was Mrs. Bond entitled to? Fifthly: There hav- 
ing been found, among the testator’s papers, a bond made to him 
by Dr. Jno. T’. Rascoe, the balance due on which was quite as 
much as the slave Logan, bequeathed to Rascoe, was worth— 
whether Dr. Rascoe was not bound to pay the balance due on 
the bond? Sizthly: Mary Ashburn holds testator’s bond for 
$2,000, with interest, and the support for her life given by the 
will, being a charge, less than the amount of the bond—whether 
she is entitled to both the payment of the bond and support for 
life? Seventhly: The plaintiffs having delivered over, subject to 
the decision of the points presented by the bill, to the widow the 
estate in the first clause of the will bequeathed to her ; also the 
slave Logan to Dr. Rascoe ; and the estate, real and personal, to 
Mrs. Ashburn ; this property not being necessary to be retained 
for the payment of debts—whether any injustice is done thereby 
to other persons taking under the will? Fighthly: The execu- 
tors having delivered over to Mrs. Ashburn, her share of the es- 
tate for life, which was deemed abundantly sufficient for her 
support, but which might by accident, death of negroes, dearth 
of crops &c. prove otherwise—whether the executors have aright 
to claim of this devisee a release of all further claim to support 
for life? or has she a right to call on them from time to time, as 
her necessities may require? and in what way are they to meet 
the exigencies as they arise? Ninthly: The executors, to pay 
the debts, having sold the land and personal estate, (except the 
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slaves,) as by the will directed ; and having rented out the other 
lands, not those devised in the first clause, and hired out the slaves, 
which, when realized, will be sufficient to pay all the debts— 
whether any injustice was done to the unadvanced legatees by 
this arrangement, under the sixth clause of the willl? whether 
the division of the estate should be at the earliest practicable pe- 
riod? whether the executors were under any obligation to divide 
sooner than at the end of the year, when the debts could be 
paid? and whether they could keep the. estate in hand for a 
longer period for the purpose of paying the debts? Tenthly: 
In making the valuation directed by the eighth clause—whether 
the executors can do this themselves? or can they designate oth- 
ers to make it? or should they have it done by order of Court? 
Eleventhly : The testator having received the purchase; money 
for the fee simple in a tract of land belonging to the heirs of his 
former wife, of which he was tenant by the curtesy, and being 
indebted therefor to his sons, Lewis and James, in the sum of 
$1,500, their joint shares—whether Lewis and Jamesare entitl- 
ed to interest on the debt from the death of testator? If not, from 
what time? Twelfthly: Whether, (1) under the 12th clause of 
the will, Mrs. Bond is entitled to any more than the specific land 
devised to her and one seventh of the negroes? or is she entitled 
to one seventh of the whole? (2) whether her share of both real 
and personal estate is liable to the payment of the debts and the 
support of Mrs. Ashburn? and (3) whether the crop growing, at 
the testator’s death, on the land devised to the children in the 6th 
clause, goes to Mrs. Bond or to the executors? Thirteenthly: 
Daniel Bond having been born after the making of the will— 
whether he is provided for, or is he to have a child’s part laid off 
to him under the Act of Assembly? Fburteenthly: On the land 
given to Mrs. Ashburn for life, remainder to trustees for Mrs. 
Wheeler, was a cotton gin, consisting of a box not fastened to the 
house, which contains the saws; and in the dwelling house on the 
same land were several valuable carpets, fastened to the floor with 
iron tacks—whether the gin and carpets go to the trustees of Mrs. . 
Wheeler, at Mrs. Ashburn’s death? Fifteenthly: (1) whether 
the executors are at liberty to take from Mrs. Ashburn an inventory 
of the estate delivered to her, whereby their responsibility for the 
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safe keeping and ultimate forthcoming of the property will end, 
and be thrown on those in remainder? or is it their duty to see 
that the life estate is kept and ultimately delivered to them? (2) 
their like rights and duties as to Mrs. Bond? (3) the executors in- 
tending, after their settlement of the estate, not longer to act as 
trustees for Mrs. Wheeler—how can they, with safety to themselves, 
convey to the new trustee contemplated by the will? Are they to 
require him to give bond and security for the forthcoming of the 
estate? And in case*the trustee and sureties should become in- 
solvent, would the executors become liable? and can they rid 
themselves of responsibility, by having a trustee appointed by a 
Court of Equity? 

The facts stated in the bill were admitted by the answers, and 
the caute being set for hearing on the bill and answers, was by 
consent, transmitted to this Court. 


Winston, Jun., for the plaintiffs. 
No counsel for the defendants. 


Pearson, J. The bill is filed by the executors of Lewis 
Bond, against the legatees. It sets out the will, and prays for a 
construction in reference to several matters specified, and submits 
to dispose of the fund under the direction of the Court. It also 
prays for the advice and opinion of the Court, in reference to 
several other matters. 

The questions of construction, although furnishing proper 
grounds for the application, are not very difficult of solution; and 
the case would have been disposed of at last term, but for the 
several matters in reference to which, the opinion and advice of 
the Court, (as distinguished from its direction,) is asked. The 
subject was thus made complicated, and an advisari was taken, 
for the purpose of ascertaining the full scope and object of the 
bill, and of defining the jurisdiction of a Court of Equity, in regard 
to such matters. 

Besides asking for a construction of the several parts of the will, 
which is necessary for the present action of the Court, a construc- 
tion is asked for on various other parts, in reference to the past con- 
duct of the executors, and to their future rights, and the future 
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rights of the legatees—the bill proceeding on the assumption, that 
an executor has a right to ask for the opinion and advice of the 
Court, as to any matter, past, pesent or future, provided it has, 
does, or may grow out of the construction of the will, upon the 
general idea, that a Court of Equity has a sweeping jurisdiction 
in reference to the construction of wills. 

This idea is an erroneous one. The jurisdiction, in matters of 
construction, is limited to such as are necessary for the present ac- 
tion of the Court, and upon which it may enter a decree, or di- 
rection in the nature of adecree. The Court cannot, for instance, 
entertain a bill for the construction of a devise. Devisees claim 
by purchase under the devise, as a conveyance. Their rights are 
purely legal, and must be adjudicated by the Courts of law. <A 
Court of Equity can only take jurisdiction when trusts are involv- 
ed, or when devises and legacies are so blended, and dependent 
on each other, as to make it necessary to construe the whole, in 
order to ascertain the legacies; in which case, the Court having a 
jurisdiction in regard to the legacies, takes jurisdiction over all 
other matters necessary for its exercise. 

The power of a Court of Equity to decree the payment of 
legacies is a well settled and ancient jurisdiction, assumed on the 
ground that the Ecclesiastical Court cannot take the accounts . 
usually involved, or enforce its decrees. The power to entertain 
bills of interpleader is also a well settled and ancient jurisdiction, 
assumed in cases of conflicting trusts, on the ground that, as the 
Court has the exclusive control of trustees, it is right to allow 
them, where there are conflicting claims, to bring in the fund, 
have the claims adjusted, and the fund disposed of under its 
decree, so as to save the trustee from responsibility and future lit- 
igation; and assumed, in cases of conflicting legal claims, for the 
protection of any person, of whom several claim the thing, debt, 
or duty, (provided he has incurred no independent liability to 
either, and has no interest,) on the broad ground of protecting a 
mere stake-holder, and because this principle, although always 
recognized at common law, is excluded from practical application 
in the Courts of law, by their technical forms of pleading. 

From these two powers is clearly derived jurisdiction to enter- 
tain a bill, at the instance of executors, for the purpose of constru- 
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ing wills, fixing the legacies, and having them paid under the di- 
rection of the Court. ‘This jurisdiction has been long exercised, 
and, in fact, is nothing more than an extension of the doctrine of 
interpleader to the case of executors and legatees, under the pow- 
er of the Court to decree payment of legacies—treating the ex- 
ecutor as a trustee or stake-holder of a fund over which the Court 
has control. The jurisdiction is extended even further, and in 
cases of difficult and complicated accounts, a Court of Equity 
will have the accounts taken, the debts ascertained, and the 
assets, legal as well as equitable, paid over to the creditors under 
its direction—in these cases, the ingredient of account, (a very 
extensive head of equity jurisdiction,) being also involved. 

We can see no ground, upon which to base a jurisdiction, to 
allow executors to ask the opinion of the Court as to the future 
rights of a legatee;—for instance, “‘ Who will be entitled, when a 
life estate expires?’’—‘‘ When property is given to one for life, 
with a limitation over, does the first taker have the entire interest 
by the rule in Shelly’s case ?’’—or, ‘‘ What would be the conse- 
quence of a supposed state of facts that may hereafter arise ?’’ 
True, these are matters of construction, but the questions cannot 
now be presented, so as to be settled by a decree. A declaration 
of opinion would be merely in the abstract, until existing rights 
come in conflict, so as to give the Court a subject to act on. 

Again: we can see no ground for the jurisdiction to give an 
opinion to executors as to whether their past conduct was right, if 
they chose to act. It is then too late to ask the opinion of the 
Court, because the Court can then make no decree in the premi- 
ses. Such a jurisdictign is directly excluded by the doctrine of 
interpleader. It is well settled, if the stakeholder pays over the 
fund to one of the parties, he comes too late; for he is not then 
able to put the fund in the power of the Court, so that it can be 
disposed of under its directions. 

Again: we can see no ground for the jurisdiction to give advice 
to an executor in regard to his future conduct or his future rights. 
He must get such advice from a lawyer; but he can only get the 
advice (more properly, the direction) of the Court, when its pre- 
sent action is invoked in regard to something to be done under its 
decree. 
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These conclusions are almost self-evident, and are necessary 
consequents of the fact, that the Court can only act by its decree, 
which must be made on an existing state of facts, so as to be the 
action of the Court, as distinguished from an abstract opinion. 
It is therefore unnecessary to pursue the discussion further, especi- 
ally as no authority, dictum or intimation to the contrary was 
cited. It was considered proper to announce them, and to trace 
the limits of the jurisdiction of the Court, in order to prevent the 
present bill from being drawn into precedent, whereby bills may 
become unnecessarily complicated, by the introduction of matters 
foreign to the jurisdiction. 

1. Mrs. Bond is not entitled to the note taken by the testator as 
the price of the negro girl, Maria. The note is not embraced by 
the terms of the gift; it was not acquired by the marriage. ‘The 
negro is not embraced; for, although acquired by the marriage, 
she was not a part of his estate at the time of his death. It is | 
said that, as the note was taken in the place of the negro, it 
ought to pass in her stead. There is no ground upon which the 
gift can have this effect. The words do not include the negro. 
But suppose she was included, the legacy was adeemed as to her 
by the subsequent sale, and it is the ordinary case of a testator 
selling an article given by his will, without any direction that the 
price should be substituted. The proviso, that ‘his estate is not 
to be liable for any income, rents, profits or interests arising or ac- 
cruing from «he property acquired by the marriage,’’ can not 
have this effect. They were obviously inserted from abundance 
of caution, under a vague apprehension, (we suppose,) of liability 
arising from what may have passed between the parties. 

2. The same reasons apply, with additional force, to exclude 
Mrs. Bond’s claim to the price of the negro, sold before the 
making of the will. 

3. The same reasons apply to exclude her claim to the sums 
for which certain of the negroes were hired for the year 1851. 
The testator had disposed of a part of his estate in these negroes, to 
wit, his interest for one year; and the legacy was adeemed pro 
tanto, by this partial disposition, in the same way as if there had 
been a sale out and out. The widow takes them, subject to the 
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right of the persons who had hired them. But she is entitled to 
the value of the labor of the slaves not hired, for the residue of 
the year. As to them, there is no ademption, either partial or 
absolute, and the will takes effect from the death of the testator. 
There must be an account to ascertain this amount, after deduct- 
ing the expense of keeping such as may have been chargeable, 
unless the parties agree on it. 

4. Mrs. Bond is entitled to all of the furniture, except one car- 
pet, purchased after the marriage, and before the execution of the 
will; but she is not entitled to any part of that which was 
purchased afterwards. As to that purchased soon after the 
marriage, no question is made. The words “all the fumi- 
ture purchased om our marriage,’’ taken by themselves, would 
seem to mean such as were purchased about the time of the mar- 
riage, by way of outfit made necessary by that occurrence; but 
they may mean such as was purchased in consequence of ‘ our 
marriage,’’ and so include the second lot purchased some time af- 
terwards, in addition, or by way of supplement, to the first lot— 
that turning out insufficient. The doubt, however, is removed 
by the additional words, ‘‘ known as our new furniture.’? New 
is used in opposition to, and to distinguish it from, the o/d furni- 
ture, which the parties had before their marriage; and both lots 
of the new furniture are evidently embraced. The third lot, 
purchased after the execution of the will, is not included. A will 
takes effect at the death of the testator, and when. general words 
are used, they are presumed to have reference to that time ; be- 
cause it is natural that the testator should be looking, and speak 
in reference, to the state of things when the will is to go into op- 
eration; €., g., a legacy ‘‘to the children of A.,’’ or of “all my 
horses,’’ is presumed to have reference to the time of the testator’s 
death. But when particular words of description are used, so as 
to identify a person or thing, the words necessarily have reference 
to the time of using them; for the fact of identification is a pre- 
sent act, inconsistent with the idea of a reference to a future state 
of things, and must refer to the time when it is made; e., g., a 
legacy to ‘‘ John, the son of A.,’’ or of “‘ my horse, Jackson,’’— 
if John or Jackson die, although the testator should have another 
son and name him John, or the testator should purchase another 
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horse and name him Jackson, this John or Jackson would not be 
the person or the horse meant; for the inference that he was 
speaking in reference to the state of things, as they might exist at 
the time when the gift was to take effect, is excluded by the fact 
of identification. Pearson v. Taylor, 4 Dev. & Bat., 60— Van- 
hook v. Vanhook, 3 Ire. Eq., 581. The testator in this case has 
identified the furniture, to wit, “that purchased on, (or in con- 
sequence of,) our marriage, known as our new furniture, (giving 
it a name,) except one carpet, there being two new carpets:’’ so 
that he evidently had in his mind a particular corpus existing at 
that time, and was speaking in reference to the then state of things, 
and had no reference to any additions which he might afterwards 
make, or to a future state of things. 

5. Dr. Rascoe is bound to pay the balance due on his note. 
The mere fact of a legacy to a debtor has no tendency to show 
an intention to release the debt. 

6. Mrs. Ashburn is entitled both to the legacy and the note. 
The mere fact of a legacy to a creditor has no tendency to shew 
an intention to make the legacy dependent upon a release of the 
debt. 

7. The allegation that the property was delivered, subject tu 
the decision of the point, saves this interrogatory from the objec- 
tion, that after a thing is done, it is too late to come for directions. 
We assume that the legatees took as mere bailees, the executors 
withholding their assent, and still having control of the property. 
The object is to present the question, Are these legacies liable to 
contribute to the paynient cf the debts? There is no room for 
doubt. ‘The legacies to Mrs. Bond and Dr. Rascoe are specific, 
and the other property is given expressly as a residue, in trust to 
pay debts, &c. The legacy to Mrs. Ashburn is also expressly 
exempted from liability to contribute to the payment of debts, by 
the words ‘‘ after paying my debts and providing for my sister as 
above, all the remaining property,’ §c. 

8. The executors have delivered over to Mrs. Ashburn the 
land, negroes, stock, &c., at her election. ‘This property is now 
amply sufficient for her support ; but they suggest that by possi- 
bility, from negligence or accident, it may not, at some future 
time, yield a support ; and the Court is asked whether, in refer- 
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ence to such future contingency, the executors have a right to re- 
quire a release? Or has she a right to call on them, from time to 
time hereafter, as her necessities may require? If so, how are 
they to meet the exigencies? The Court is not at liberty to an- 
swer, for two of the reasons above pointed out. If a release was 
necessary and proper, it should have been required before the 
property was delivered. After the thing is done, it is too late to 
ask for directions. Whether she may hereafter require further 
support, will depend on casualties, bad seasons, sickness, death of 
negroes, loss of stock, and so on, which may never occur. The 
question might have been put into a shape requiring the present 
decision of the Court, by making a suggestion that Mrs. Ashburn 
set up such a claim, and it was necessary to have it passed upon, 
so as to provide a fund ; but there is no such suggestion—proba- 
bly because she makes no such claim, and has no expectation or 
belief that she will ever hereafter come to want ; or, if she does, 
that she will have a right to make a further requisition, inasmuch 
as she had made her election to take the property, and not its 
amount in money. 

9. The testator, after directing the sale of a tract of land for 
the payment of his debts, gives the executors a wide discretion, 
either to sell enough of the personal property to pay the balance of 
his debts, or retain the property until such balance can be paid 
out of the rents and profits. 'They have sold the land, and have 
exercised their discretion, by selling all the personal property ex- 
cept the negroes, and hiring them out for the year 1852, for an 
amount sufficient to pay the residue of the debts. They now 
suggest that the unadvanced children complain of this exercise of 
discretion, because it favors the others who are to pay no interest 
until the division, and ask—‘‘ Is the time when all the debts are 
‘< or can be paid, at the end of this year, the proper time to di- 
‘‘yide? Or, were your orators under obligations to divide sooner ? 
‘* Or, have they power, without liability, to continue the estate in 
‘¢ hand longer than the present year’? The first two questions 
come too late. The executors have exercised their discretion : 
the thing is done. The third question is obviously unnecessary, 
for there is no suggestion, even of a future event, which will re- 
guire a longer postponement of the division. 
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10. ‘‘ Can the executors make the valuation themselves? Can 
‘¢ they designate others to do it? Can they have it done under a 
‘‘ decree of Court? If so, they prefer the latter, when the division 
‘shall be made.’’ ‘The valuation, directed by the testator, was 
to be made as soon after his death as could be done conveniently. 
This has not been done ; and the valuation, contemplated by this 
question, seems to be in reference to the final division. If so, 
there is no objection to its being made under an order of Coutt ; 
and the parties are at liberty to name fit persons as Commission- 
ers, and to move for further directions in reference to the division. 

11. The $1,500 draws interest from the death of the testator 
until possession is given of the land. It is a debt which fell due 
at his death, and of course draws interest until it is satisfied in 
the manner provided. 

12. The point is not stated with clearness. It is this: the oth- 
er legatees admit that Mrs. Bond and those in remainder are en- 
titled to the specific tract of land, and one seventh part of the 
personal property, in case all of the advancements are accounted 
for ; one sixth part, if one refuses ; one fifth part, if two, and so 
on ; but deny that the advancements are to be taken into the ac- 
count for her benefit. She insists that she is entitled to the bene- 
fit of the advancements, and, as an unadvanced legatee, is enti- 
tled to a share of land and personal property both, equal to that 
of her co-legatees ; or, if she gets no more of the real estate than 
the land devised to her, that she is entitled to the benefit of the 
advancements in the division of the personal estate ; and, in case 
all the advancements are accounted for, the amount is to be ad- 
ded to the personal estate, and she takes one seventh part of the 
whole fund ; in case one refuses to bring in his advancement, 
then she takes one sixth part of the fund, and so on. 

By the sixth clause, which is subject to future clauses, the resi- 
due of the estate, real and personal, is given to his executors for 
the benefit of his wife and six of his children ; but the testator 
provide’ that ‘ the benefit of this clause is not to be had by any one 
‘‘of the above seven named legatees, until he or she shall ac- 
‘‘count for the advancements which he or she has received from 
‘‘me—imy object being that those of the above seven legatees, 
‘‘who have been advanced, are to receive nothing, until those of 
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‘«‘them who have not been advanced shall receive enough to 
‘‘ make them equal to those advanced respectively.’”? He then 
specifies the amounts which have been advanced to four of them, 
and says, fo his wife, to Lewis, and to James, he has made no 
advancements. He provides that no interest shall be charged on 
the advancements until the division, and then repeats, ‘‘ the said 
‘< four legatees are respectively to account for their saiq advance- 
‘ments, before they receive any part of my estate, whether real 
‘‘ or personal ; and should any one or more of the four refuse to 
‘account, the others are to have the whole benefit of this clause, 
‘‘in the manner hereinafter provided for.’’ If this clause stood 
alone, there could be no doubt that Mrs. Bond was entitled to a 
share of the real and personal estate both, equal to that of her co- 
legatees ; but in regard to the real estate, it is essentially modi- 
fied. The land is all disposed of by specific devises. By the 
%h clause, he gives certain land to Lewis and James, two of his 
children. By the 10th, he gives land to Esther, and by the 11th 
he gives land, subject to the life estate of Mrs. Ashbum, to Lu- 
cinda, who are two of the children. By the 12th, he gives a 
tract of land to his wife, and by the 13th he provides that, as the 
shares of land given to Lewis, James and Esther are unequal in 
value, the difference shall be made up in the division of the per- 
sonal estate, ‘‘ So that of land and negroes both, these four of 
‘¢ my legatees shall receive an equal amount, after the advance- 
‘¢ ments to Esther and Lucinda are accounted for.’? ‘The sub- 
stance of this is, that out of the shares which each of these re- 
ceive in the division of the negroes, those whose land is most 
valuable shall pay over to the others, so as to make them equal, 
both in regard to land and negroes. There is no such provision 
by which to make the wife’s share equal in regard to land, and 
as the 6th clause is subject to be controlled by the subsequent 
clauses, she must be content with the tract of land devised to her. 

The remaining question is, whether the 6th clause is modified 
also in regard to the personal estate. The intention to modify, 
announced in this clause, and the fact of having modified it, an- 
nounced in the 13th clause, may be satisfied by the modifications 
in regard to the land. It is said this clause is modified by the 
12th clause in which, after giving his wife a tract of land, he 
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adds, ‘‘and also one-seventh part of the negroes and other per- 
sonal property mentioned in the 6th clause of this will, in case all 
the advancements should be accounted for, and one-sixth part, in 
case any one should refuse and not account for his or her ad- 
vancement, and one-fifth part, in case any two should not ac- 
count, and so on for the whole four.’? We are at a loss to per- 
ceive what modification this makes. If he had stopped, after 
giving her one-seventh part of the negroes and other personal 
property, the 6th clause would have been greatly modified; but 
as he adds, ‘‘in case all four account for their advancements, 
and one-sixth part, in case one refuses, and so on,’’ his intention 
manifestly is, to give her the benefit of the advancements which 
are accounted for. How are advancements accounted for? By 
adding the amount to the value of the estate in hand, and divid- 
ing the whole by the number of the parties. Thus the amount 
of one share is found. The party advanced keeps his advance- 
ment, and takes enough of the estate to make up a share—leav- 
ing each of the others a like share. Here, for instance, if all 
bring their advancements into the account, the amount of the ad- 
vancements will be added to the value of the negroes, and the 
whole be divided by seven. Mrs. Bond and the two unadvanced 
children will each take one-seventh part, so ascertained, and the 
four advanced children will take so many of the negroes as, ad- 
ded to their advancements, will also give to each of them one- 
seventh part of the whole. And thus, Mrs. Bond, in the words 
of the testator, will receive one-seventh part of the negroes and 
other personal property, in case all of the advancements are ac- 
counted for and so on. Again: if none of the advancements 
are accounted for, it is clear Mrs. Bond will be entitled to one- 
third of the personal estate. Why are the advancements required 
to be brought into the account? Can any reason be suggested 
why, whether a provision for a wife and her children shall be 
one-seventh or one-sixth and so on, or one-third of the estate in 
hand, should be made to depend upon the circumstance of the ad- 
vancements being accounted for or not, unless that fact is to have 
some effect? The proposition on the part of the children is, if all 
the advancements are accounted for, Mrs. Bond takes only one- 
seventh part of the estate in hand, not counting the advance- 








IN THE SUPREME COURT. 





Tayloe & another v. Bond & others. 





ments: if none of the advancements are accounted for, she is to 
have one-third, an amount double that of the former! This is 
absurd. ‘The advancements are to be accounted for, and yet are 
not to be taken inte the account! The plain meaning and good 
sense of the thing is, if she has the benefit of the advancements to 
all four of the children, her share is to be one-seventh; if of the 
advancements to but three, her share is to be one-sixth, and so 
on; but if she has not the benefit of the advancements to any of 
them, her share is to be one-third; thus making an equality be- 
tween the three of the seven legatees not advanced, and such of 
the others as account for their advancements—such as refuse be- 
ing presumed to be content with what they have already received. 
So that, under the 12th clause, Mrs. Bond is entitled to the bene- 
fit of the advancements in the division of the personal estate; and 
taking into consideration that in the 6th clause the testator de- 
clares his object, in requiring the advancements to be accounted 
for, to be to put all of the seven named legatees on an equality, 
there is no further room for argument. (2.) This subdivision 
being an alternative, need not be noticed. (3.) The crops are 
given to the execuiors for the payment of debts, &c., under the 
general terms of the will. A devisee claims by purchase under 
the will as by a conveyance, and consequently is entitled to the 
crop growing on the land at the death of the devisor, unless it be 
otherwise disposed of, expressly or by implication. In this case, 
there is a plain implication. ‘The land is not given directly to 
Mrs. Bond, but with the other property, is given in the first place 
to the executors, who have a discretion to retain it until the debts 
are paid out of the rents; so it does not, as in ordinary cases, pass 
to the devisee at the death of the devisor. The discretion given 
to the executors to rent it out, necessarily includes a right to take 
the crop then growing, and apply it to the payment of debts. 
‘This is the purpose for which the land is first vested in them, and 
is afterwards to pass to the several devisees. Mrs. Bond not be- 
ing entitled to the crop, it is unnecessary to consider the other 
branch of this subdivision. 

13. Daniel, although born after the execution of the will, is 
provided for. So the case is not within the Act of Assembly. 
He and Henry are on the same footing, and take a remainder in 
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the legacy given to their mother. The property is given “to her 
for life, and at her death, to go to such child or children as she 
has had by me who may then be living.’’ The words ‘‘ has had 
by me’’ do not refer to the time of writing, the will, but to the 
antecedent, ‘‘ at her death,’’ as also the word ‘ then,’’ in the ex- 
pression ‘“‘who may then be living.’’ The word “children ’’ 
shows that he expected his wife might have more children than 
Henry, and he intended them to share the remainder with him. 
We presume the reason for not giving his children by Mrs. Bond 
as much as his other children, is on account of the gift to her of 
all the property acquired by their marriage. 

14. Do the cotton-gin and caipets, after the death of Mrs. Ash- 
burn, belong to the trustee of Lucinda Wheeler? This is a 
question, (suggested by the idea of these articles being attached to 
the land,) which may arise at her death; but it does not arise and 
cannot be presented now. We are not at liberty to give an 
opinion upon it, for the reasons ‘above pointed out. ‘There is 
nothing now for the Court to act on. Its opinion would be 
merely in the abstract and not binding, if the question ever 
should arise, which may never be the case, as the gin and carpet 
may be worn out and worthless before the lady’s death. 

15. (1.) The executors having put this property into the pos- 
session of Mrs. Ashburn, to be used by her for life, the interest in 
it, subject to a free use by her, is a part of the estate to be divided 
among the seven legatees named in the 6th clause. After the 
division, the executors will have nothing more to do with it. The 
party to whom it is allotted, if it should hereafter become neces- 
sary, may take measures to prevent the removal or destruction of 
such of it, as is not of a nature to be consumed by the use. 
Smith v. Barnum, 2 Dev. Eq. 420. Jones v. Simmons, 7 Ire. 
Eq. 178, does not conflict. In that case, a mixed and indiscrimi- 
nate fund is given as a residue to one for life, with a limitation 
over ; and it is settled to be the duty of the executors in such 
cases to sell the property and pay the interest to the first taker dur- 
ing his life, keeping the principal for him to whom it is limited 
over, on the ground that this is the only mode in which the latter 
can be let into a fajr participation of the testator’s bounty. ‘This 
case differs in many particulars, and stands on its own peculiar 
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circumstances. First, the funds, though mixed, is to be desig- 
nated and allotted by the executors. Thus a specific nature is im- 
pressed on it, so as to distinguish it from a mere residue. Second- 
ly, there is no limitation over, but the interest in such of the pro- 
perty as remains on hand at the death of the first taker, not being 
consumed by the use, is left to fall into the residue. Thirdly, 
the very object of the gift is, that Mrs. Ashburn may be supported 
by the use of the property. ‘This object would be defeated by a 
sale. Fourthly, the testator gives an election to take the proper- 
ty for life, or the value of the life estate in money. This ele- 
tion would be defeated by a sale. 

(2.) When the legacy of Mrs. Bond is delivered to her, the as- 
sent to her legacy will be an assent to the remainder, and the ex- 
ecutors will have nothing more to do with it. Smith v. Barnum, 
cited above. 

(3.) It will be in the power of the executors to have these 
questions decided, by instituting proper proceedings, when they 
wish to have a new trustee. They do not present the question to 
be now acted on, but intimate an intention at some future time to 
rid themselves of the burthen of acting longer as trustees for Mrs. 
Wheeler, by substituting some other person as trustee, and ask 
how they can do so with safety, andsoon? For the reason above 
stated, the Court is not at liberty to answer these interrogatories. 


Per Curiam. Decree accordingly. 


be th eee 


Po dt denser 
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/? © SLMIRA BRASWELL, BY GUARDIAN, against JAMES T. MOREHEAD, 





EXECUTOR, AND OTHERS. 


Where a testator by his will bequeathed certain slaves to his infant grandchild, and if 
she die before arrival at twenty-one years of age, then over :—Held, that such particu- 
lar tenant, by her guardian, residing in another State, has no right to remove the pro- 
perty beyond the limits of this State, against the wishes of the remaindermen. 

Owners of executory bequests and other contingent interests, stand in a position, in this 
respect, similar to vested remaindermen, and have a similar right to the protective 
power of the Court. 

The particular tenant, in such case, is entitled to the hires and profits of the property be- 
qeathed to her, until the event shall happen on which they are limited over. 

( Wilcox v. Wilcoz, | Ire. Eq., 36, and Brown vy. Wilson, Ib. 558, cited and approved.) 
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Cause removed from the Court of Equity for Guilford County, 
at Fall Term, 1852. 

James Cole died sometime about the year 1848, leaving a will 
in which he bequeathed as follows :— 


‘<I give and bequeath to my granddaughter, Elmira Braswell, 
my negroes Patty, Harriett, Fanny, Amy, Sarah and Miles, and 
their increase. Also a bond I hold on B. W. Braswell for $860, 
with interest thereon, two feather beds, and furniture. At my 
death, my desire is that my executors take possession, hire out the 
negroes, and apply the proceeds to the use of my granddaughter, 
Elmira Braswell. I also give to my granddaughter, Elmira, at 
the age of twenty-one years, my tract of land I bought of Henry 
Tatum, with the exception of the home plantation, which I grant 
him and his wife during their natural life the use of: and if my 
granddaughter, Elmira, should die before she arrives at the age of 
twenty-one years, then the property bequeathed to her is to be 
equally divided between the heirs of my two daughters, &c.”’ 


Before the death of the testator, Blake W. Braswell removed to 
Mississippi, where the plaintiff, an infant, and her guardian now 
reside; and this bill was filed against James 'T’. Morehead, sur- 
viving executor of Cole, and the legatees in remainder, praying 
the opinion and advice of the Court upon the above clause, and 
asking for a decree authorizing the guardian to remove the ne- 
groes and other personal property bequeathed to his ward to the 
State of Mississippi. And the bill also prays that the executors be 
decreed to account for the hires and profits of the slaves and other 
personal estate given to the plaintiff. 

The defendants, in their answers, admit the facts set forth in 
the bill, but insist that the removal of the slaves and other pro- 
perty beyond the jurisdiction of the Court, would be prejudicial to 
the rights of those in remainder; and that the executors are not 
bound to account for the hires and profits, which should be retain- 
ed for the benefit of the remaindermen, in the event of the infant’s 
dying under twenty-one years of age. 

} 


Miller, for the plaintiff. 
J. T'. Morehead, for the defendatns. 
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Barrie, J. The only questions presented by the pleadings, 
upon which the opinion of the Court is ngcessary, are— 

Ist, Whether the plaintiff can, by her guardian, under the 
sanction of the Court, take the slaves and other personal property be- 
queathed to her by her grandfather, and carry them to the State 
of Mississippi, where she now resides, notwithstanding the execu- 
tory devise to her aunts, in the event of her dying under the age 
of twenty-one years ? 

2ndly, Whether she is entitled, during the, period of her in- 
fancy, to the hires of the slaves and interest and profits of the 
other personal estate, bequeathed to her? or are said hires and 
profits to accumulate for her aunts, in the event provided for ? 

We think that there is no difficulty in either question. The 
Court certainly would not authorize the particular tenant of a 
slave, or other personal chattel, to carry such slave or chattel be- 
yond its jurisdiction, against the wishes of the remainderman. 
Such an act would be in direct opposition to the power which it 
claims, and in a proper case always exercises, of restraining the 
particular owner from carrying the slave or other chattel out of 
the State. Wilcox v. Wilcox, 1 Ire. Eq., 36—Brown v. Wilson, 
6 Ib., 558. Owners of executory bequests, and other contingent: 
interests, stand in a position, in this respect, similar to vested re- 
maindermen, and have a similar right to the protective jurisdic- 
tion of the Court. Brown v. Wilson, ubi supra. 

The plaintiff is clearly entitled to the hires and profits of the 
slaves and other property bequeathed to her, until the event shall 
happen, upon which they are limited over to the aunts. 'To hold 
otherwise, would be to consult more the interest of the secondary 
than the primary objects of the testator’s bounty. This is entire- 
ly inadmissible, and we think the cases cited in Fearne on Con- 
tingent Remainders and Exec. Dev. 554, sec. 16, fully support 
our opinion. 

There must be a reference to take the accounts, and the Master 
must inquire whether the bond on Blake W. Braswell, bequeath- 
ed to the plaintiff, was, or might by proper diligence have been, 
colleeted by the defendant, Morehead. 

Per Curiam. Decreed accordingly. 
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JAMES F. DAVENPORT AND OTHERS against SOLOMON HASSEL 
AND WIFE. 


Where a testator, by specific legacies and a residuary clause in his will, disposes of ali 
his estate, and then gives a pecuniary legacy to his executors, “ in full of all services, 
and which I charge upon my estate generally :’’—Held that this is a charge upon the 
residuum. 

Under the description of ‘‘ nearest blood kin,” a sister takes in preference to nephews 
and nieces. 


Cause set for hearing upon the bill and answer at Tyrrell, on 
the last Fall Circuit, and by consent removed to the Supreme 
Court. The case will be found sufficiently stated in the opinion 
delivered by this Court. 


Heath, for the plaintiffs. 
W. N. H. Smith, for the defendants. 


Pearson, J. In 1849, Joseph Wynne died, having duly 
made and published his last will, and leaving him surviving, a 
sister, the defendant Mrs. Hassell, and a nephew and niece, the 
children of a deceased sister. ‘To the nephew and niece he gives 
his slaves (two to each) and also the proceeds of the sale of his 
land. He then directs the balance of his property to be sold, and 
out of the proceeds gives to three children, who had been named 
after him, $200 each, which he directs to be kept at interest by 
his executors, until the children respectively arrive at age. He 
then adds, “the residue of my estate, if any, I give to my 
nearest blood kin living at my death.”’ ‘1 give to my executors 
$450, in full of all services, and which is a charge upon my es- 
tate generally.” 

Undoubtedly, a sister is nearer of kin than a nephew or niece. 
The fact that the latter are children of a deceased sister can make 
no difference ; because the right of representation is not provided 
for. The other question, whether the $450 is to be taken out of 
the residue, or is to be paid rateably by the specific, and the de- 
monstrative and residuary legatees and devisees, is of more diffi- 
cult solution. The words ‘‘ I give my executors $450, in full of 
all services, and which is a charge on my estate generally.”’ are 
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very indefinite. The only definite idea to be extracted from them 
is, that he wished the $450 to be considered in the light of a debt, 
and to be paid, at all events, out of his estate. An intention that 
the specific legacies of negroes and land, and the demonstrative 
legacies of $200 each, given to his three namesakes, should be 
scaled down, so as to make a rateable contribution towards the 
payment of the $450, would be very singular—provided there was 
enough to pay the $450 otherwise, and not disposed of, except by 
the residuary clause. Our conclusion therefore is, that the $450 
must be paid out of the residue, if sufficient ; and that the inten- 
tion was merely to put the $450 upon the footing of a debt, so 
that in case the residue proved insufficient, it was to be a charge 
upon his other estate, and not stand upon a footing of a general 
and mere pecuniary legacy. This conclusion is fortified by the 
fact that he speaks rather doubtingly of the ‘residue of his es- 
tate or funds, if any ;’’ and, instead of giving it directly to his 
sister, the defendant Mrs. Hassell, contents himself by the use of 


the general words, ‘‘ my nearest blood kin living at my death ;”’ 
which is as much as to say—such blood kin may take the balance, 
after paying debts and charges ; but the bounties given to my pe- 
culiar favorites are not to be interfered with, unless it should be- 
come necessary to pay the $450, which I consider a debt, and 
therefore charge it ‘« generally ’’ on my estate. 


Per Curiam. Decree accordingly. 


CULLEN CAPEHART against JAMES G. MHOON AND OTHERS. 


Upon a motion to dissolve an injunction, staying the collection of a debt recovered by 
judgment at law, the injunction will be dissolved, although the answer does not respond 
to an allegation of a fact, not charged to be within the knowledge of the defendant 

The rule in injunctions of this class is, the injunction must be dissolved, unless the equity 
of the bill is confessed by the answer, or unless the answer is unfair, evasive, and so 
defective as to be subject to exceptions. 

It is otherwise as to injunctions of a special] nature, as to stay waste—there the bill is read 
as an affidavit. 

See Lloyd v. Heath et al., decided at this term. 

(The cases of Smith v. Thomas, 2 Dev. & Bat. Eq., 126— Edney v. Mots, 5 Ire. Eq., 234 

--Purnell vy. Daniel, 8 Ire. Eq., 9, cited and apvroved.) 
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Tis was ar. appeal from an interlocutory order of the Court of 
Equity for Bertie County, at Fall Term, 1852, made by his 
Honor, Judge Man ty, sustaining the defendant’s motion to dis- 
solve the injunction, which had been granted in the cause. 

In April, 1830, Kenneth West died intestate, seised and pos- 
sessed of a large real and personal estate, leaving him surviving 
the defendant, Elizabeth West, his widow, and three infant chil- 
dren. In November, 1830, the defendant, Rhodes, was appoint- 
ed administrator, and entered into bond, with the defendant, 
Mhoon, and one Webb as his sureties, took possession of the per- 
sonal estate, and paid off the debts, or most of them. In 1832, 
Rhodes left this State, and in 1834 failed in business ; and has 
ever since been insolvent, without having made a settlement of 
his accounts as administrator. The plaintiff and Rhodes were 
brothers-in-law, and his wife was a sister of Mrs. West ; and the 
plaintiff at sundry times made considerable advances for the edu- 
cation of the infant children, for whom Mrs. West was appointed 
guardian, in 1837. In 1843, the plaintiff and James Allen, who 
had married one of the infant children, and who acted for him- 
self and the other two children and his mother-in-law, came to a 
settlement by which, after deducting the advancements made by 
the plaintiff, there was a balance found against him of upwatds of 
$4,000, part of which he paid, and secured the residue, by giving 
his note. Allen died in 1847. Judgment was taken on the note, 
and the plaintiff thereupon filed this bill. 

The plaintiff alleges that, in 1842, he called on Mr. Allen, as 
the agent of Mrs. West and the children,-for payment of the ad- 
vancements made by him ; ‘‘ and the said Allen then and there 
stated to your orator that he, your orator, was one of the sureties 
on the bond given by Rhodes as administrator of Kenneth West— 
that James G. Mhoon was the other surety—that Rhodes was un- 
able to pay the amount due by him as administrator, which was 
over $4,000—and that, as Mhoon was a non-resident, the said 
Elizabeth West and the other distributees looked to your orator 
alone to pay them the respective amounts due from Rhodes, as ad- 
ministrator.’’ ‘‘ Your orator states, that he was also informed by 
the said Elizabeth West, at the time of the settlement hereinafter 
referred to, that he, your orator, was a surety on said bond.”? The 
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plaintiff then alleges, that under the belief that he was one of the 
sureties of Rhodes, which belief was produced by the statement 
of Mr. Allen and Mrs. West, he made the settlement in 1843, 
charging himself as surety for all that Rhodes, his supposed prin- 
cipal, seemed to be in arrear, and crediting himself by his ad- 
vances for the children ; and there was thus a balance against 
him of upwards of $4,000—part of which he paid in cash, taking 
receipts to himself as surety, and for the balance, gave his note to 
Mrs. West as guardian. And he further alleges, that in 1851, he 
discovered, for the first time that he was not one of the sureties of 
Rhodes. The prayer is to be relieved against the effect of this 
mistake, and for an injunction against the collection of the note. 
The defendant, Elizabeth West, answers that when Rhodes 
was about to leave the State, she applied to him to know in what 
way he would dispose of the estate of her husband, and what 
provision was made for the management of the property, and the 
support of herself and children :—and was told by him, that he 
should leave every thing in the hands of the plaintiff and his son, 
G. W. Capehart, and they would attend to the business of the 
estate in his stead, and as well as he could do himself. That ac- 
cordingly Rhodes went off, without returning any account current 
or settlement, leaving the estate of her husband in the hands of 
the plaintiff and his son ; and they, as she always thought and 
believed, managed the same in his stead: And she is satisfied 
that the plaintiff did have the management and control of every 
thing, and took charge of the education of the children ; for she 
lived on her dower land, and had the use of only a few slaves, 
without having the property divided, and without knowing how 
the profits were disposed of—having the most entire confidence in 
the plaintiff, who, as she believed, was acting in the place of 
Rhodes, and was hiring out the negroes, (about thirty in number,) 
and receiving the proceeds thereof. As to the settlement, she says 
she entrusted. the whole matter to Mr. Allen ; and he informed 
her, that he had made a full settlement with plaintiff, and handed 
her the note, payable to -her as guardian—and this is all she 
knows of the settlement. She never had it in her possession, 
and never saw it. She knew nothing, and thought nothing about 
the sureties of Rhodes ; she had never spoken of the matter to any 
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one, to the best of her recollection, prior to the settlement; and 
did not know who were the sureties until May, 1851, when she 
was first informed by plaintiff that Mhoon and Webb were the 
sureties. ‘‘ This defendant does not believe that the plaintiff, in 
making the settlement, did so on the supposition that he was 
bound as surety ;’’ and she positively denies that she informed 
him, at the time of the settlement, that he was the surety of 
Rhodes. For she never stated any thing of the kind to the plain- 
tiff, or to any other person, then or at any other time ; for she had 
never been so told by Mr. Allen, or any other person, to the best 
of her remembrance, and, indeed, knew nothing of the matter, 
until informed of it by the plaintiff, in 1851. But she had been 
informed, that the plaintiff had received of Rhodes notes of the 
estate to a large amount, and supposed the settlement included 
the notes, hires of the negroes and other funds of the estate, which 
had come to his hands, and the advancements made by him for 
the children. She does not know in what form the receipts were 
drawn. 

It is not necessary, in this stage of the case, to state the other 
answers. Only so much of the bill and answer of Mrs. West is 
state, as is necessary to present the question made on the motion 
to dissolve the injunction. 


Moore and Heath, for the plaintiff. 
Bragg and W. N. H. Smith, for the defendants. 


Pearson, J., after stating the case as above, proceeded: The 
right of the plaintiff to an injunction is put on the ground that he 
was told by Mrs. West, and by Mr. Allen, who was acting for 
himself and wife, and as the agent of Mrs. West and the other 
two children, of whom she was guardian, that he was one of the 
sureties of Rhodes, the administrator; and that he made the set- 
tlement, and gave the note in question, under the supposition that 
he was one of the sureties—into which mistake he was led by the 
untrue statements of Mrs. West and Mr. Allen. Mrs. West denies 
positively the allegation that she ever made such a statement to 
the plaintiff. She says she never had any idea or notion, that 
the plaintiff was one of Rhode’s sureties ; that Mr. Allen never 
told her any such thing ; and she does not believe that the plain- 
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tiff made the settlement under any such supposition. On the 
contrary, she believes he made it because he had undertaken to 
act in Rhode’s place, and had received, and was accountable for, 
the assets of the estate. The answer of Mrs. West is full, so far 
as she has any knowledge, information, or belief. But Mr. Allen 
is dead, and Mrs. West can say nothing about the allegation, that 
he told the plaintiff that he was one of the sureties ; because she 
knows nothing, not being present at the settlement, except that 
Mr. Allen never told her any such thing, and from circumstances, 
she does not belive the plaintiff acted under any such mistake. 

The question is this: ‘The defendant makes a full answer in 
regard to all matters, of which she has any knowledge or infor- 
mation ; but there is one fact, not alleged to be within her knowl- 
edge, and evidently not so, in regard to which she can say noth- 
ing, because she knows nothing, and has no information except 
that derived from the plaintiff ;—has the plaintiff a right to have 
the injunction continued to the hearing, because that one allega- 
tion is not answered ?—every other allegation, upon which his 
equity rests, being positively denied, save the one in regard to 
which the defendant has no knowledge or information. 

The injunction is, to stay execution upon a judgment for a 
debt recovered at law. This class of injunctions differs very es- 
sentially from injunctions to prevent irreparable injury, as to stay 
waste, in regard to which very different considerations are involv- 
ed. The distinction is a plain one ; and yet, as we had occasion 
to say in Purnell v. Daniel, 8 Ire. Eq. 9, it does not seem to be 
sufficiently attended to on the circuits. In the one, the defend- 
ant in equity has established his right by the judment at law ; 
and the only question is, should the plaintiff in equity be allowed 
to keep him out of his money until an alleged equity is settled ? 
In the other, the question of right is open, and there is the fur- 
ther consideration that to remove the injunction, would be to al- 
low the thing about which the parties are in dispute, to be done 
before the dispute is heard, when the defendant cannot be put in 
statu quo: for ‘‘ if a tree is cut down, it cannot be made to grow 
again.’’ Hence, the principles regulating the dissolution of in- 
junctions of the latter class are governed by considerations wholly 
different from those applicable to the former. 
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In regard to injunctions of the class which includes the case 
now presented, our Courts have departed somewhat from the En- 
glish practice, by holding that when the answer is unfair and 
evasive, and does not respond to the allegations of the bill, the 
injunction will be continued to the hearing, although the equity 
of the plaintiff is not confessed. In the very great number of 
cases upon the subject, some confusion has arisen, and the line ot 
demarkation is not as well defined as could be wished. Our pre- 
sent object is to fix this line, in order to see on which side our 
case falls. For this purpose, it will be necessary to advert to the 
English practice, and to ascertain, if possible, the grounds on 
which our Courts felt obliged*to make a departure ; and in this way 
fix on a principle which will limit the extent of the departure. 

‘< Injunctions, (unless issued upon special application in urgent 
cases, as of waste,) after bill filed and affidavit, can only be obtained 
upon the defendant’s answer ; or wpon an order for time to answer, 
or an attachment for want of an answer.’’ 2 Madd. ch. 220. 


“<The Court will not, before answer, restrain proceedings on a 
judgment, unless it be for want of an answer.”’ Ibid 221. 

Thus, according to the English pract’-e, an injunction of the 
kind we have under consideration, coul aot be obtained, except 
upon the discovery made by the answer, and the confession of 
the plaintiff’s equity—unless the defendant was in default, by 
failing to put in answer. . 

<< It must be remembered that it is a general rule, that upon an 
original bill, the plaintiff cannot have the common injunction, 
until some default by the defendant.’ ‘‘ The affidavit of merits 
must in general be made by the plaintiff himself.”’ ‘‘ Where the 
bill has been filed, and the subpoena to appear regularly served , 
the plaintiff may obtain the common injunction, on the defend- 
ant’s making default in not appearing ; or, having appeared, in 
not answering within the times prescribed,’’ (four days in a term 
cause, and eight days in a country cause.) Drewry on injune- 
tions, 230, 231. 

The proper course to dissolve the common injunctions is, upon 
the answer coming in and an order nisi, that is, an order that un- 
less, on a future day, the plaintiff shows good cause to the con- 
trary, the injunction shall be dissolved.’’ ‘‘ On the day for show- 
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ing cause, the defendant moves to make the order misi absolute, 
and the plaintiff then elects whether he will show for cause ob- 
jections to the answer, or the merits, as they appear init.’’ If 
electing the former course, he excepts to the answer for insuffi- 
ciency, and cannot maintain the exceptions, the injungtion is 
gone—it is ipso facto dissolved, on the Master’s reporting the an- 
swer sufficient.”’ IJbid,.267. 

If he elects to show for cause merits confessed in the answer, 
the question depends upon the answer alone ; and “ except in a 
few excepted cases, though five hundred affidavits were filed, not 
only by the plaintiff, but by many witnesses, not one could be 
received to contradict the answer.*« Clasham v. White, 8 Ves. 
35; Ibid, 275. 

‘* Though no affidavits can be read to contradict the answer, 
they may, to substantiate written instruments alleged by the bill, 
and neither admitted nor denied by the answer ;’’ (e. g., the re- 
ceipt alleged in the bill to have been given to the plaintiff as sure- 
ty of Rhodes, about which the defendant says she knows nothing, 
and which the plaintiff does not produce.) 

‘* It seems to have been formerly the practice to allow affidavits 
to be read, in support of allegations made by the bill as to acts of 
the parties, neither admitted nor denied by the answer ; but it is 
settled to the contrary. If deeds or letters be stated in the bill, 
and the defendant says he does not know whether the statement 
is correct or not, they may be verified by affidavit. But as to 
facts and circumstances which the defendants do not know of, if 
the benefit of them cannot be had from the defendants’ con- 
sciences, it cannot be had at all, except so far as the plaintiff in 
equity may be able to prove them at the trial.’’ Ibid, 276 ; for 
which is cited Barrett v. Tickell, (Jac. 154,) 4th Cond. Ch. 
Rep. 70; which case we have examined, and find it fully sup- 

"ports the position for which it is cited. 

‘«In a very late case, where, upon showing merits confessed in 
the answer, as cause against dissolving an injunction, the counsel 
for the plaintiff tendered an affidavit to substantiate certain alle- 
gations in the bill, as to which the defendant stated in his answer 
that he was ignorant, the Vice Chancellor refused it, saying ‘ the 
point was quite settled.’’’ Id. 276, (margin, 426.) 
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According, then, to the English practice, from which we derive 
our notions of equity practice, it is settled that if the answer is full, 
that is, not excepted to for insufficiency, the plaintiff can only 
support his injunction to the hearing, by a discovery obtained 
from the defendant, or, as is said in the English books, ‘‘ upon 
equity confessed in the answer;’’ for, if the plaintiff fails to prove 
his allegations by the admissions of the answer, he is without 
proof, and << his injunction is gone.’’ ‘The idea that he can prove 
his allegations by his own affidavit, is out of the question. He is 
not allowed to prove them in this stage of the case, by the affida- 
vit of disinterested persons; and it is a maxim, that the affidavit 
of the party interested is never received, except to initiate proceed- 
ings. It is upon this maxim that the rule is founded, which was 
contended for by Mr. Moore, that if the defendant admits the 
equity set up by the plaintiff, and seeks to avoid it, by alleging 
new matter, the allegations will not avail him, because he has no 
proof of it, and his own affidavit cannot be taken as proof. He 
is then like a plaintiff, who has failed to obtain a discovery from 
the defendant, i. e., without proof; and has no equity, except so 
far as he may be able to prove his allegations a¢ the trial. 

It remains to be considered how far, and on what ground, we 
have departed from the English practice. 

In England, the Court of Equity is always open: here, it is 
only open twice a year, and then but for one week. It was there- 
fore necessary to make some change, particularly in regard to in- 
junctions to stay executions aipon judgments at law; for if they 
were never to issue, except upon equity confessed in the answer, 
or in default of an answer, they would in most cases come too 
late. Hence, it was provided by the Act of 1800, Rev. Stat., ch. 
32, sec. 11-12, that a Judge, at Chambers, might issue an in- 
junction to stay an execution upon a judgment at law, provided 
that bond was given to pay the amount, upon the dissolution of 
the injunction, and the application was made within four months 
after the judgment was obtained—thus, in this particular, placing 
injunctions of the kind we are considering, upon a footing with 
injunctions of the other kind, or to stay waste. It was then seen 
by the Courts, that in every case a plaintiff could have his injunc- 
tion continued over, for at least six months, simply by filing ex- 
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ceptions to the answer, which could not be reported upon at the 
first term of the Court, owing to its limited duration. This bore 
hardly upon plaintiffs at law, who were kept out of their money. 
It was thereupon decided, that the motion for a dissolution, and ° 
the exceptions, might be brought on at the same time, and the in- 
junction would be dissolved, unless the exceptions were sustained, 
or the equity of the bill was confessed. This matter is fully dis- 
cussed and explained by Chief Justice Rurrin, in Smith v. Tho- 
mas, 2 Dev. & Bat. Eq., 126, and again in Edney v. Mots, 5 Ire. 
Eq. 234. The preeminence of Chief Justice Rurrin, in regard 
to equity practice is admitted by all, and we have nothing to say 
except ‘‘ what he has already said.’’ Thereupon it grew into 
a practice not to dissolve an injunction, when exceptions were 
filed, or might have been filed, for insufficiency of the answer; 
either because it did not respond to the allegations within the 
knowledge of the defendant, or gave an unfair, equivocal or eva- 
sive answer, which would be good cause for exceptions. So the 
principle established is this: Inasmuch as our Courts of Equity 
are not always open, and are open only twice in the year, and then 
but for one week, the plaintiff, (upon a motion to dissolve an in- 
junction,) may rely not only upon the equity ‘‘ confessed in the 
answer,’’ but may have the benefit of any exception to the suf- 
ficiency of the answer; so that, if it does not respond to an allega- 
tion, the want of which response would be good ground of ex- 
eception, or if it is evasive or manifestly unfair, which would also 
be good ground of exception, the injunction will be continued to 
the hearing. In other wofds, the defendant cannot have the in- 
junction dissolved, without putting in a full answer, that is, an 
answer which would be sustained upon exceptions. 

The principle then is fixed, and the extent of the departure is 
limited by the necessity growing out of a different state of things 
in our judiciary system—and it is this: We have not time to con- 
sider exceptions to an answer ; therefore, upon a motion to dis- 
solve an injunction, we will look into any matter of exception, 
and not confine ourselves to the equity confessed by the answer. 

In the case under consideration, there is no equity confessed by 
the answer, and there is no ground of exception to the answer. 
It is full as to all matters within the knowledge and information 
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of the defendant, and if it had been excepted to, the Master would 
have reported against.the exceptions ; and as the plaintiff was not 
able to maintain his exceptions, ‘‘ the injunction is gone ’’—it is 
ipso facto dissolved, on the Master’s reporting the answer suf- 
ficient. Drewry on Injunctions, cited supra. 

The interlocutory order dissolving the injunction is affirmed. 
This opinion will be certified. 


Per Curiam. Decree below affirmed. 








HENRY S. LLOYD against R. R. HEATH AND OTHERS. 


On a motion to dissolve an injunction of a special nature, as to stay waste, and the like, 
where the injury would be irreparable, the bill will be read as an affidavit to contra- 
dict the answer. 

(See Capehart v. Mhoon, and others, ante, decided at this term. ) 

(The cases of McDaniel v. Stoker, 5 Ire. Eq. 274; Griffin v. Carter, Ib. 413; Purnell 
v. Daniel, 8 Ire. Eq. 9; Reed v. Kinnamon, Ib. 18, cited and approved. ) 


Tuts was an appeal from an interlocutory order of the Court 
of Equity of Martin county, at Fall Term, 1852, made in the 
cause by his Honor Judge Serrxe, dissolving the injunction 
which had been granted therein. 

The plaintiff owns a large tract of land in ‘‘ Quitsney poco- 
sin,’’ and valuable only for the timber. He alleges that the de- 
fendants have trespassed on his land, and have cut thereon a large 
quantity of valuable timber ; that he has instituted an action at law 
for the trespass, which is still pending ; that the defendants have 
now on hand 200,000 shingles got. off his land ; that they are in 
doubtful circumstances, if not insolvent; and he therefore fears 
they will not be able to pay the damages which he expects to re- 
cover in his action at law. The prayer is, that the defendants be 
restrained from further trespassing, and be also restrained from 
selling the shingles, until the question of title to the land where 
the shingles were got, is decided. 

The defendants say they have a right to get shingles on the 
Taylor grant, which adjoins the plaintiff’s land ; but that the 
part of the Taylor grant where they have been getting shingles, is 
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at least one half mile from plaintiff’s land. ‘They say further, 
they have a license to get timber on the lands of one Bond, which 
also adjoins the plaintiff’s land ; but they are certain they have 
not crossed the line, because they have had the lines run by one 
Phelps, a competent surveyor; and “ the plaintiff, being informed 
that the lines were to be run, said that he would be satisfied with 
the running, and would be willing to acquiesce in the result there- 
of.”” They do not, however, aver that the plaintiff had notice of 
the time when the lines were to be run, or that he took any part 
in making the survey. They thereupon aver broadly, that they 
have not cut a tree, or got any timber on the plaintiff’: land. In 
regard to the allegation of insolvency, they simply say, “ they 
are perfectly able to pay any damages which it is possible for the 
plaintiff to recover in his suit at law.”’ 


Moore, with whom was Biggs, for the plaintiff. 

1. The plaintiff sets forth his title clearly by metes and bounds, 
and charges the waste to be within his bounds, and that he has 
brought suit at law to establish his boundary. The defendants 
do not deny that the alleged trespass is within those bounds, but 
contend that, according to an er parte survey, made by their sur- 
veyor, it is without the true boundary of the plaintiff. The de- 
fendants, at most, make it a case of disputed boundary. In such 
case, the injunction is always continued to the hearing. (Jrivin 
v. Davidson, 3 Ire. Eq., 311—Purnell v. Daniel, 8 Ire. Eq., 9. 

2. The answer is evasive. It does not allege ability to pay the 
value of the timber cut; but it first denies the title of the plaintiff 
—denies, next, his right to recover any damages at law; and 
then avers ability to pay al/ damages which the plaintiff will be 
able to recover at law. This is no answer on the point. (Mil- 
ler v. Washburn, 3 Ire. Eq., 161.) 


Pearson, J., after stating the case as above set forth, proceed- 
ed :—His Honor dissolved the injunction, we suppose, on the 
ground that the plaintiff’s ‘‘ equity was denied’’ by the aver- 
ment that the “ defendants had not cut a tree, or got any timber 
on the plaintiff’s land;’’ and that, in regard to the allegation of 
insolvency, the answer was full, because, if the plaintiff had sus- 
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tained no damage, it was a matter of indifference whether the de- 
fendant were solvent of insolvent. 

His Honor fell into error by not adverting to the distinction, 
which we have attempted to point out in Capehart v. Mhoon, 
decided at this term, between injunctions to stay the collection of 
money on a judgment recovered at law, and injunctions to stay 
waste, or injuries in the nature of waste, where the damages 
are irreparable. In the one, the injunction is dissolved, as 
a matter of course, upon the coming in of the answer, unless 
the equity is confessed; or, according to our practice, unless the 
answer is defective in not responding to a material allegation, or 
is unfair or evasive,so that exceptions to it would be sustained. 
In the other, a different rule is acted on, and inasmuch as to dis- 
solve the injunction would be to allow the injury to be done, (and 
in the forcible words of one of the Chancellors, “a tree that is cut 
down, cannot be made to grow again,’’) where the plaintiff fails to 
elicit from the defendant a discovery, which admits the allega- 
tions of the bill, the bill is allowed to be read as an affidavit on 
the part of the plaintiff. And if, upon the whole case, the matter 
is left doubtful, the injunction will be continued until the hear- 
ing, so as to give the plaintiff a chance to support his allegation 
by proof, before a thing, the consequence of which is irreparable, 
is allowed to be done. 

‘¢ For the purpose of opposing a motion to dissolve the common 
injunction, affidavits are never allowed to be read to contradict 
the answer. A distinction was however adopted at a very early 
period, in regard to injunctions restraining ‘certain wrongful acts 
of a special nature, as distinguished from the common injunction 
for staying proceedings at law.’’ <¢ And it may be stated to be, at 
the present day, the settled practice to permit affidavits to be read 
in opposition to the answer, at certain stages of the proceedings, in 
cases of waste, and of injuries in the nature of waste ; for the mis- 
chief is irreparable ; the timber, if cut, cannot be set up again :— 
in other words, the mischief, if permitted, cannot be retrieved.’? 
Drewry on Injunctions, 429. In accordance with this principle, 
which is a very plain and just one, it was held in McDaniel v. 
Stoker, 5 Ire. Eq., 274, and Griffin v. Carter, Ibid, 413, that 
upon a motion to dissolve an order restraining the defendant from 
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running slaves out of this State, the bill might be read as an affi- 
davit ; and as it appeared, ‘‘ taking the whole together,’’ that the * 
question was doubtful, inasmuch as the slaves were within the 
control of the Court, they should be kept so, until the matter was 
decided at the hearing. For, if the injunction was dissolved, the 
slaves would be carried to parts unknown, and the injury to the 
plaintiff, if he succeeded at the hearing, would then be irrepara- 
ble. So, in Purnell v. Daniel, 8 Ire. Eq., 19, a motion to dis- 
solve an injunction restraining the defendant from cutting a ditch, 
was refused, although the defendant denied the plaintiff’s whole 
equity, and the plaintiff had no proof whatever; but the Court al- 
lowed the bill to be read as an affidavit, and it appearing that it 
was a case of disputed boundary, the motion was refused—so as 
to give the plaintiff a chance to prove his allegations at the hear- 
ing. For if the defendant had been allowed to cut the ditch, the 
damage would have been done, and the plaintiff’s proof at the 
hearing could not undo it—in other words, the mischief, if al- 
lowed to be done, could not be retrieved. In Reed v. Kinna- 
man, Ibid, 18, the principle of allowing the bill to be read as an 
affidavit, in opposition to the answer, was extended to the case of 
an injunction restraining the defendant from suing out a writ of 
possession, after a recovery in ejectment. The application of the 
rule to such a case was doubtful, because of the judgment at law; 
but the Court extended the rule so as to include that case, on ac- 
count of its very peculiar circumstances. An old man who had 
been living at a place for more than forty years, was about to be 
turned out of ‘‘ house and home ’’—all of the associations of his 
life were to be broken up—and the motion to dissolve was pres- 
sed, simply on the ground that the answer did not admit an alle- 
gation which was not charged to be within the knowledge of the 
defendant. Under these circumstances, the Court considered 
that the damage would be irreparable—that if he was turned out of 
possession, and should at the hearing establish his right, he could 
not be put in statu quo ; and upon that ground the bill was al- 
lowed to be read as an affidavit, in opposition to the answer, and 
the Court refused to allow him to be turned out of possession, un- 
til he had an opportunity of proving his allegations at the hearing. 
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As was said in Purnell vy. Daniel, “Here then is a case of 
disputed boundary—how can we decide it without proof?’ Are 
the defendants to be allowed to go on and cut timber before the 
dispute is decided, merely because they are of the opinion that 
the line of plaintiff has not been crossed? Are they to be allowed 
to sell the shingles which, it may be, were taken off the plaintiff’s 
land, upon the averment that they have done the plaintiff no da- 
mage, and are therefore perfectly able to pay all he can recover 
in his action atlaw? Certainly not. The bill, taken as an affi- 
davit of the plaintiff, shows that he believes that he has been tres- 
passed upon; he has instituted an action at law to try the question ; 
and as the shingles are now under the control of this Court, the 
fund will be protected until the dispute about the boundary is de- 
cided. As little as the defendants could have done, would have 
been to accompany their answer with an offer to give bond and 
surety for the value of the shingles, if allowed to sell them, up- 
on a suggestion that the shingles may be injured by the weather, 
if not disposed of ; but no offer of the kind is made—the defen- 
dants content themselves with a general averment that they are 
able to pay all that the plaintiff can recover. 

The injunction ought to have been continued until the hear- 
ing, and the order for its dissolution must be reversed. This 
opinion will be certified. 


Per Curiam. Decree below reversed. 


BENJAMIN JOHNSON against JOHN LEE & M. S. CRAWLEY. 


A purchaser at sheriff’s sale, takes subject to the equities which the estate is liable to in 
the hands of the debtor. 

Where A. conveyed land to B. by deed of bargain and sale, which was never pggistered, 
and took B’s note for the purchase money ; and B. afterwards becoming embarrassed, 
undertook to reconvey the land to A., by a writing on the back of the deed, but through 
ignorance or mistake of the draftsman, the same was ineffectual to pass the legal title, 
and A. at the same time delivered back to him his note :—Held that A. would be en- 
titled to relief as against B. in this Court, on the ground of mistake, and, therefore, 
that his equity is paramount to one claiming as purchaser at sheriff’s sale, to satisfy ex- 
ecutions against B. 
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Cause removed from the Court of Equity of Halifax county, 
at Fall Term, 1852. The facts of the case are sufficiently stated 
in the opinion delivered by this Court. 


Moore, for the plaintiff. 
No counsel for the defendants. 


Pearson, J. In November, 1847, the defendant, Lee, sold to 
the other defendant, Crawley, the land mentioned in the plead- 
ings, for $650 : and Lee exccuted to Crawley a deed of bargain 
and sale for the land, taking from Crawley two notes for $325 
each—one payable on the 25th December, 1847—the other on 
the 25th December, 1848, to secure the purchase money. Un- 
der this deed, which has not been registered, Crawley went into 
possession, and rented out the land for the years 1848 and 1849. 

On the 7th of May, 1849, Crawley handed back the deed to 
Lee with the following endorsement :—‘‘ Know all men by these 


«¢ presents, that I, M. S. Crawley, have, this 7th of May, 1849, 
“¢ conveyed, and do by these presents relinquish the within deed 
‘to John Lee, to him and his heirs forever. 

‘¢ Witness—Ezra Ler. (Signed) M. S. Craw ey.”’ 


Crawley was very much indebted, and on the same day exe- 
cuted a deed of trust, by which all of his other property was con- 
veyed to secure certain creditors. On the 8th of May, 1849, sev- 
eral judgments were taken against Crawley by creditors not se- 
cured, before a single justice; and executions issued and were 
levied on the land, and returned to May Term of Halifax Coun- 
ty Gourt. Regular proceedings were thereupon had, and the 
plaintiff became the purchaser of the land, and took the sheriff’s 
deed therefor. 

The plaintiff alleges, that before the executions were levied, the 
defendant, Crawley, being utterly insolvent, combined with the 
other defendant, who is his father-in-law, to defraud his creditors, 
and particularly the creditors who were about to have their exe- 
cutions levied on the land, and fraudulently surrendered to the 
defendant Lee the deed of bargain and sale, (which had not been 
registered,) who took and now conceals it, and will not produce 
it in order that it may be registered. The prayer is, that the 
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deed, if in existence, may be produced, in order to have it regis- 
tered ; and if it has been destroyed, that the defendants be de- 
creed to convey to the plaintiff, and for an account of the profits. 

The defendants aver that Crawley, finding himself unable to 
pay all of his debts, and not having paid either of the notes given 
to secure the purchase money for the land, it was agreed between 
him and the other defendant, Lee, that if Lee would give up to 
him the said notes, he would convey the land back to Lee ; and 
in pursuance of this agreement, before the land was levied on, to 
wit, on the 7th of May, Lee did hand back to Crawley the two 
notes aforesaid, as a consideration for the reconveyance of the 
land; and Crawley handed back to Lee the deed of bargain and 
sale, with the endorsement above set out, supposing that as the 
deed had not been registered, that would be effectual to revest the 
title ; and they produce the deed, with the endorsement thereon. 

It is established by the proofs, that nothing had been paid on 
either of the notes, and that Lee handed them back to Crawley 
on the same day that Crawley handed back to him the deed— 
which was on the day before the levies were made; and of this 
the plantiff had express notice before he purchased. 

We agree with Mr. Moore, that a deed of bargain and sale 
operates to raise the use, and the legal title is passed by the Statute 
of Uses the instant the deed is delivered; so that registration is not 
necessary in order to pass the title, but is only required to make 
the deed competent as evidence. 

We agree with him also, that the fact of handing back the deed 
before registration does not revest the title; and that the endorse- 
ments made on it in this instance, did not have the effect of a re- 
conveyance. 

So, in this Court, the plantiff stands in the same plight and 
condition, as if the deed had been registered; and the only effect 
of its not being registered is to give the plantiff a right to come 
into this Court. The question then is, have the defendants an 
equity? Would the defendant Lee be entitled, in this Court, to 
call on the plantiff for a conveyance, suppossing he had obtained 
the legal title by the sheriff ’s deed ? 

A purchaser at sheriff ’s sale, takes subject to all the equities that 
the estate was liable to, in the hands of the debtor; for he takes on- 
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ly that which the debtor has a right to sell : therefore, the plaintiff, 
is subject to any equity that Lee had against Crawley the debtor. 
The allegation of fraud, the ground upon which the bill rests, 
is put out of the case by the proofs. ‘There is no doubt that 
Crawley had never paid one cent of the purchase money, and 
surely there could be no fraud in his agreeing, before there was a 
levy, to let Lee have back the land in satisfaction of the debt due 
as the price of the land. As he was about to fail, common hon- 
esty required him to do it. An interesting question is here sug- 
gested: A debtor, before any creditor obtains a lien, makes a parol 
agreement to convey land in satisfaction of a debt; before the 
conveyance is executed, another creditor obtains a lien, and the 
land is sold by the sheriff; the agreement was bona fide—the 
debtor admits it, and refuses to take advantage of the Statute of 
Frauds—can the purchaser at sheriff’s sale do so? We pass by 
this question. We also pass by the question, whether the endorse- 
ment on the deed, although not effectual as a conveyance, is not 
a note or memorandum of the agreement, signed by the party to 
be charged therewith, sufficient to satisfy the Statute of Frauds;— 
and put the equity of the defendant, Lee, on the broad ground, 
that he executed his part of the agreement by giving up to Craw- 
ley the two notes, and Crawley attempted to execute his part and 
to reconvey the land, but in consequence of mistake or ignorance 
in the draftsman, the means used did not carry the intention into 
effect. Here is a plain ground of relief, not by the specific per- 
formance of an executory contract, but by relieving against a mis- 
take in the execution of a contract. ‘This equity would be good 
against Crawley, and is, therefore, good against the plantiff who 
stands in hisshoes. The bill must be dismissed, with costs. 


Per CuriaM. Bill dismissed. 


JAMES E. WILLIAMSON against CLEMENT H. JORDAN. 


The Act of 1762, (Rev. Stat., ch. 54, sec. 1,) allowing a father to appoint a testamenta- 
ry guardian for his children, does not embrace 
(The case of Rankin v. Hoyle, 6 Ire. Eq. 161, cited and approved.) 
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Cause set for hearing upon the bill and answer at Person 
Court of equity. Fall Term, 1852, and by consent transmitted 
to the Supreme Court. 

John W. Williams, late of Person county, died some time in 
the early part of 1852, having previously made and published his 
last will and testament, which was duly admitted to probate, and 
the defendant, one of the executors therein named, took out let- 
ters testamentary, and assumed all the duties pertaining to his 
office. The testator, after giving several slaves and other proper- 
ty to his grandchildren, who were the children of the plantiff by 
his marriage with a daughter of the testator, adds the following 
clause:—‘‘ And I appoint my wife Mary E. Williams my execu- 
trix, and Dr. James E. Williamson, my executor, of this my last 
will and testament, and I request that the latter will become 
guardian of both my children and his own.’’ ‘The bill was filed 
by the plantiff to compel the defendant to deliver to him the 
slaves bequeathed to his children, claiming said slaves as their tes- 


tamentary guardian. The defendant, by his answer, admitted all 
the material allegations of the bill, and expressed his readiness to 
deliver the said slaves to any person duly authorized to receive 
them; but declined delivering them to the plaintiff, for the reason 
that he had been advised that the testator had no power to appoint 
a guardian for his grandchildren. 


Norwood, for the plantiff. 
E. G. Reade, for the defendant. 


Bart te, J., after stating the case as above:—The claim of the 
plantiff to be the guardian of his children, by virtue of the tes- 
tamentary appointment of their grandfather, is founded, we pre- 
sume, upon the Act of 1762, (1 Rev. Stat. chap. 54. Sec. 1.) 
That Statute enacts, ‘‘ that where any person hath or shall have 
any child or children, under the age of twenty-one years, and not 
married, it shall be lawful for the father of such child or children, 
&c.”’ by deed executed in his lifetime, or by his last will and tes- 
tament, to appoint a guardian for such child or children. Our 
Act is very nearly a literal copy of the Statute of Charles 2, ch. 
24, and must receive the same construction. In England, it is 
well settled that none but a father—not even a mother or other 
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person standing in loco parentis—can appoint a guardian under 
the Statute of Charles. Macpherson on Infants, page 82, (Law 
Lib., vol. 25 of New Series,)—1 Bl. Com., 462, in the notes to 
Chitty or Wend. Ed.—3 Atk. Rep., 519. The words of the 
Act are plain, and we have no right to extend them by construc- 
tion. Upon an analogous principle, the power to appoint among 
children, will not authorize an appointment to grandchildren. 
Rankin v. Hoyle, 6 Ire. Eq. Rep., 161—Sug. on Pow., ch. 9, 
sec. 5, page 501, (Law Lib. Ed., vol. 2, page 253.) The bill 
must be dismissed, with costs. ' 


Per Curiam. Bill dismissed. 








JAMES D. CAFFEY AND WIFE, AND OTHERS, against CORNELIUS 
KELLY AND WIFE, ISABELLA. 


The husband, by marriage, acquires title to his wife’s personal property, not claimed ad- 
versely by any other person, whether he reduces the same into his possession or not ; 
and her being tenant in common thereof with another, makes no difference. 

As where, after marriage, certain slaves, the property of the wife, remained at the house 
of her mother, with whom the parties lived, as she did at the time of marriage, and 
were understood to belong to her and her brother—though the husband did not exer- 
cise any acts of ownership over them, nor take them away on removing to another resi- 
dence, where, shortly afterwards, he died :—Held, that he acquired title thereto by 


virtue of his marital right. 
(The cases of Pettijohn v. Beasly, 4 Dev., 0, cat Ghee ©: Doak, 2 Ire. Eq., 343, 


cited and approved. ) 


Cause removed from the Court of Equity for the County of 
Guilford, at the Fall ‘Term, 1852. 

James McNeely died intestate in the early part of the year 
1849, leaving surviving him, a widow, the feme defendant, since 
intermarried with the other defendant, and two children, the feme 
plaintiffs. His widow admmnistered on his estate, and this bill is 
filed for a settlement of her accounts as administratrix. The 
principal questions raised by the pleadings, calling for a deeree of 
this Court, and on which proofs were taken upon the plaintiffs’ re- 
plication to the answer, were substantially the following. It ap- 
pears, that at the time of the defendant Isabella’s marriage with her 
intestate, she owned an undivided half of two slaves, (Sarah; aged 





DECEMBER TERM, 1852. 





Caffey & wife and others v. Kelly & wife. 





about five years, and Thompson, about five months,)as a tenant in 
common with her brother, William Mitchell, which slaves they 
had acquired by gift from their father ; and she and her then hus- 
band went to live with her mother, Mrs. Mitchell, in whose pos- 
session were the said slaves, as well also a quantity of furniture 
belonging to the defendant, Isabella. Whilst living with Mrs. 
Mitchell, it does not appear that the intestate ever exercised any 
positive acts of ownership over the said slaves, nor that he set up 
any claine to them by virtue of his marriage; but they were sim- 
ply understood in the family to be the property of the said Isa- 
bella and William as tenants in common. Nor does it appear 
that he asserted any ownership or control over the furniture there, 
which was his wife’s. The intestate died within about three 
months after his marriage—having, a short time before his death, 
removed to a house of his own; and on removing, he did not 
carry with him the said slaves, or either of them, nor the said 
furniture. The bill alleges that the defendant’s intestate, by vir- 
tue of his marriage, and acts of ownership exercised by him over 
the said property, acquired title thereto; and prays that the defend- 
ants may be held to account for the same as part of his estate, 
which had not been done by them in their inventory and accounts 
rendered. 

The answer denies that the intestate ever reduced said property 
into possession, or claimed or exercised control over the same, and 
insists upon the title of the defendant Isabella, by right of sur- 
vivorship. Proofs were taken also upon the question of the de- 
fendants’ liability to account for certain bonds made to the defend- 
ant, Isabella, before her said marriage with the intestate; but this 
point was yielded by the plantiffs’ counsel in this Court. 


Miller, for the plantifts. 
No Counsel appeared for the defendants in this Court. 


Batre, J. There can be no doubt that the negro girl Sarah 
and the boy Thompson became the property of the defendant Jsa- 
bella’s intestate by his intermarriage with her. They were at the 
house of the said defendant’s mother, with whom she lived at the 
time of her marriage, were not claimed adversely by her mother 
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or any other person, and, therefore, became the property of her 
husband jure marito, whether he ever took them home or not, 
The two cases of Pettijohn v. Beasly, 4 Dev. Rep. 512, and Ste- , 
phens v. Doak, 2 Ire. Eq. Rep. 348, cited by the plantiffs’ counsel, ‘ 
show that the wife’s being tenant in common with another person, , 
of the said slaves, made no difference. The household furniture 
which the said Isabella had at her mother’s, at the time of her 
said marriage, became also the property of her husband, for which 
she, as his administratrix, is bound to account as part of his es- 
tate. But the notes which she held, payable to herself, having 
never been collected by her husband, survived to her ; and it is 
now admitted by the plaintiffs’ counsel that she is not bound to 
account for them. 

The plantiffs are entitled to an account from the defendants, of 
the administration of the estate of the intestate by the defendant 
Isabella, for which a reference must be nea to the Clerk, if 
the parties desire it. 


Psr Curiam. . Decreed accordingly. 


DEMPSEY SOWELL against SAMUEL BARRETT. 


In a bill filed to redeem property, conveyed to the defendant by a deed absolute on its 
face, a Court of Equity will not relieve the plaintiff, upon mere proof of the parties’ 
declarations. There must be proof of fraud, ignorance or mistake, or of facts inconsis- 
tent with the idea of an absolute purchase. 

(The case of Kelly v. Bryan, 6 Ire. Eq., 283, cited and approved. ) 


Cause removed from the Court of Equity for Moore County, at 
Fall Term, 1852. 

In his bill, filed November 22d, 1850, the plaintiff states, that 
early in the year 1847, he was much involved in debt, and ad- 
dicted to intemperate habits, which greatly impaired his mind, 
“‘ though his recollection of the business transactions in which he 
was engaged is very distinct.’”” That whilst thus distressed by 
pecuniary embarrassments, the defendant, who is his near relative, 
in affluent circumstances, and a shrewd manager, professed to 
feel great sympathy in his condition; that on some few occasions 
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theretofore, the defendant had advanced him money; and that on 
the 25th January, 1847, he called on and obtained from defen- 
dant a loan of $383, which, together with sums previously bor- 
rowed from him, amounted to $500; and to secure the payment 
thereof, he conveyed to William Barrett a tract of land worth 
$350, and a slave named Jack, worth $550 to $600, in trust, for 
the benefit of the defendant—ihe deed stipulating that the pro- 
perty was to remain in the plaintiff’s possession for one year, at 
the end of which time it was to be sold, in the event the debt 
secured was not paid. That he rented the land for that year, 
and the defendant received the profits, promising to account for 
the same in their final settlement. That the said slave, being in the 
possession of plaintiff, was seised and put in jail, under executions 
issuing from a Justice of the Peace, for $181,35.; and that, on 
Ist May, 1847, whilst the said slave was in jail, and the plaintiff 
“was much confused and excited with liquor, and busily en- 
gaged in preparing for the funeral of an aged lady that had been 
a member of his family, the defendant came to his house—stated 
that said property was liable to the satisfaction of the said execu- 
tions—and advised your orator, excited with liquor, confused with 
business, and bewildered in intellect as he was, to execute to him 
‘ instruments purporting to be an absolute bill of sale for said Jack 
and tract of land, &c.’? That he then stated to the defendant, 
that the negro, Jack, was a favorite servant, and tMt “he would 
not consent to sell him absolutely; but if defendant would allow 
your orator to redeem the boy and the land when he got able to 
do so, and would pay said executions, your orator would execute 
the instruments proposed.’’ ‘That the defendant agreed that he 
might redeem the said property at any time within ten years, and 
such was the understanding between them when he executed said 
deeds. He admits that the defendant, in 1849 or 1850, paid off 
the said Justices’ executions, $181,35., which sum, added to the 
said sum of $500, constituted the whole amount of his indebted- 
ness to him. 

The plaintiff further states that in 1847, the defendant assumed 
the payment of a debt due by him to one Ritter, and that to se- 
cure himself therein, the defendant ‘‘ caused him to convey to him 
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by deeds purporting to be absolute , but with the express understand- 
ing that your orator might redeem, a large amount of personal 
and real property, of value much greater than the debt assumed, 
&c.,”’ and in May, 1848, he did redeem the same—though, before 
he was permitted by defendant so to do, the defendant claimed 
$50 for his trouble, and services rendered, which he paid. That 
this conduct on the part of the defendant first awakened his sus- 
picions of him, and before he paid the said $50, he required de- 
fendant to admit, before a witness, his right to redeem the boy 
Jack and the land aforesaid, upon his payment of the debt 
due, to wit., $681,35. That acting on this understanding, he 
sought a purchaser for said land, and finally bargained to sell the 
same to one Cole for $350—intending to apply the purchase mo- 
ney towards the payment of his debt to the defendant. 

That since that time the defendant has on sundry occasions and 
to different persons, admitted his right to redeem said property; 
and on 26th September, 1850, he tendered to the defendant the 
whole amount of his debt, and demanded a reconveyance of the 
said land and negro—and that the defendant refused to comply 
with his demand. ‘The prayer is for a redemption of the proper- 
ty, and for an account. 

The defendant, in his answer, admits that the plaintiff was, in 
1847, addicted to intemperate habits, and much involved in debt; 
and that, beigg willing to assist him, he had from time to time 
loaned him small amounts, and afterwards, as charged in the bill, 
the sum of $383, amounting, in all, to $500; and that, for the 
purpose of securing the same, he took a deed of trust, as alleged, 
in which it was stipulated that the property conveyed thould re- 
main in plaintiff’s possession for the year. That he received the 
profits of the land for that year; and further, that the negro, Jack, 
while so in plaintiff’s possession, was seised under execution and 
put in jail. ‘That being alarmed at the course things were taking, 
and fearing he would be deprived of the security for his debt, he 
proposed that if plaintiff would make him an absolute title to said 
land and slave, he would pay off the said executions, and that he 
would send another negro in place of Jack, to assist him in work- 
ing his crop—and that the plaintiff readily and gladly assented to 
the proposition. The defendant further states, that the said ne- 
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gro, Jack, was and is a cripple, and would not at the time have 
sold for cash for more than $400—that he did not desire to pur- 
chase said property at the price mentioned—and that he did so, 
not because he considered it a bargain, but to save himself from 
apprehended loss. And the defendant avers, that his said pur- 
chase was entirely unconditional, and he does not believe that the 
plaintiff, at the time, had any wish to have the property back, but 
considered it well sold; nor would he, in his sober moments, ever 
have thought of its redemption, except from the extraordinary rise 
which has recently taken place in this species of property. He 
further avers that no advantage was taken of the plaintiff in pro- 
curing the conveyances for said property, but they were by him 
freely executed. It is true, he states, the transaction took place 
about the tiie of the funeral of an aged woman, (a paupet at the 
poor-house, kept by plaintiff,) but the bargain took place in the 
forenoon, when the plaintiff was sober and had full knowledge of 
what he was doing. 


The defendant also admits, that in the year 1847, he agreed, 
at the instance of plaintiff, to assume a debt of his to one Ritter 
of $400 to $500: and to secure himself, took a conveyance of 
property, absolute on its face, but under an agreement with the 
plaintiff that he should have the use and benefit thereof—v por- 
tion of which property was under incumbrance—in raising which, 
the defendant was at much trouble and expense, and on account 
whereof he received $50, which was a reasonable charge. He 
further admits that he may have told plaintiff at some times that 
he might have back negro Jack and the land, upon the repay- 
ment of the money due him ; and for a long time he would have 
gladly got back his money and interest for the said property ; but 
he positively denies that after his payment of the said justices’ 
judgments, he was under any legal liability to do so. He admits 
also the sale of the land to Cole for $350, but says the same was 
made without any reference to the plaintiff, who, so far as he 
knows, had no agency in the matter. 


The plaintiff replied to the answer, and proofs were taken, the 
general result of which will appear in the opinion delivered in 
this Court. 
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Kelly, for the plaintiff. 
Strange, for the defendant. 


Pearson, J. Since the case of Streator v. Jones, there has 
been a uniform current of decisions, by which these two princi- 
ples are established in reference to bills which seek to correct a 
deed, absolute on its face, into a mortgage or security for a debt : 
1, It must be alleged, and of course proven, that the clause of 
redemption was omitted by reason of ignorance, mistake, fraud 
or undue advantage ; 2, the intention must be established, not 
merely by proof of declarations, but by proof of facts and cireum- 
stances, dehors the deed, inconsistent with the idea of an absolute 
purchase. Otherwise, titles evidenced by solemn deeds would be, 
at all times, exposed to the “slippery memory of witnesses.”’ 
These principles are fully discussed in Kelly v. Bryan, 6 Ire. Eq. 
283, and it is useless to elaborate them again. 

The plaintiff has failed in both particulars. He gives no satis- 
factory account of the fact that the deed is absolute on its face ; 
and he proves no facts and circumstances dehors the deed, incon- 
sistent with the idea of an absolute purchase. It is true he proves 
declarations of the defendant, which render it highly probable 
that there was some understanding between the parties, that the 
. defendant would take back his money and reconvey the negro: 
but this does not bring the case within the two principles above 
announced. 

It was suggested upon the argument, that as the defendant, at 
’ the time the deed was executed, stood towards the plaintiff in the 
relation of a creditor, whose debt was secured by a deed of trust, 
the case fell within the rule which prohibits one occupying a con- 
fidential relation from dealing with one under his influence, un- 
less he could take the onus of proving that no advantage was ob- 
tained, and no undue influence exerted or brought to bear. 

The case does not.come within that principle. The property 
was in the hands of a trustee whose duty it was to act as the 
agent of both the creditor and the debtor, and to see that it brought 
a fair price, if it became necessary to sell. ‘The trustee, there- 
fore, cSuld not have bought of the debtor, because, as it was his 
duty ¢o sell, he was not at liberty fo buy. But the creditor was un- 
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der no such disability ; for it was not his duty to sell, and there 
was nothing growing out of the relation in which he stood to the 
debtor, to prevent him dealing with the debtor, and making a 
bargain by which, upon the advance of a further sum of money, 
the deed of trust was cancelled, and an absolute deed executed— 
and the plaintiff must stand or fall upon his being able to bring 
_ the case within the two principles applicable to bills of this kind, 

although it may be that the fact of there having been a prior deed 
of trust securing the larger part of the purchase money, would be 
allowed some weight when only a slight matter was necessary to 
‘kick the beam.”’ Kemp v. Earp, 7 lre. Eq. 170. 


Per Curiam. Bill dismissed with costs. 


THOMAS FULFORD AND OTHERS against WILLIAM HANCOCK, ADM’R. 
OF SABRA SHACKLEFORD. 


Where the testator bequeathed the residue of his estate to be divided between a son and 
two daughters, the son to have half a part, and the daughters the remainder :—Held, 
that the word “ part ” means share, and the son therefore takes one sixth. 


Cause removed from the Court of Equity for Carteret county, 
at Spring Term, 1852. 

Stephen Fulford died in the year 1824, having previously made 
and published his last will and testament, in which he devised 
as follows : 

«<] will and bequeath unto my beloved wife, Louisa, the house 
“and plantation during her widowhood, and after her death, to 
“my son, Thomas Fulford, and all the back landsincluded. _Al- 
‘<so my will and desire is, that my wife, Louisa, is to have Quake 
“and Perry, also Peg and her children, during widowhood ; 
“and after her death, my will is, that my son, Thomas Fulford, 
“is to have my chest, buffet and desk, and a mahogany table, 
“also half a dozen of flat back chairs; the remainder of my 
“furniture and all property to be divided betwixt my two daugh- 
*‘ ters and son, Sabra Shackleford, Abigail Simpson, her heirs or 
‘assigns ; my son, Thomas Fulford, to have ,half a part, and 
‘my two daughters above mentioned, the remainder.”’ 
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The will was duly proved by the plaintiff, Thomas Fulford, 
the executor therein appointed, who qualified as such, and assent- 
ed to the legacies therein given. Louisa Fulford, the widow, 
died in the year 1850, as also did Sabra Shackleford, the intestate 
of the defendant. The bill was filed by Thomas Fulford and 
Ziba Simpson and his wife Abigail, against the defendant, as the 
administrator of Sabra Shackleford, alleging that the plaintiff, 
Thomas, had purchased the interest of the other plaintiffs in a 
part of the slaves and their increase, given to the said Louisa for 
life, and praying for a partition of said slaves between himself 
and the defendant, as the administrator of the said Sabra. In 
said partition, he claimed to have three fourths of said slaves as- 
signed to him, to wit, one half in his own right, and one fourth 
by virtue of the assignment from Simpson and his wife ; and he 
alleged that upon a petition in the County Court for partition of 
a portion of the slaves, given by the same clause of the will of 
his testator, the slaves were divided between himself and his two 
sisters in those proportions. The defendant filed his answer, in 
which he admitted all the material facts stated in the bill, but 
contended that upon a proper construction of the will of Stephen 
Fulford, the plaintiff, Thomas, was entitled to only one sixth or 
two twelfths of the said slaves in his own right, and five twelfths 
under his purchase from Simpson ; and that he was entitled in 
right of his intestate to the remaining five twelfths ; and he insist- 
ed that the construction must be made upon the will itself, and 
not by any thing which had been done by the parties. 

The cause was set for hearing, and by consent, transmitted to 
the Supreme Court. 


J. W., with whom was J. H. Bryan, for the plaintiffs. 
Donnell, for the defendant. 


Battie, J., after stating the case as above, proceeded :—The 
only difficulty between the parties arises from that clause of the 
will which gives the ‘‘ remainder of the furniture and all property ”’ 
to be divided between the two daughters and son, the son ‘to 
have half a part,’’? and the two daughters the “remainder.” 
The counsel for the plaintiffs contends that the obvious meaning 
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is to give the son one half of the property there referred to, leav- 
ing the other half to be equally divided between the two sisters. 
He contends further, that such meaning is made more manifest by 
the intent of the testator, apparent from other parts of the will, to 
give the son much the larger portion of the property ; and also 
by the parties themselves having put that construction upon the 
clause, when they divided the other slaves. 

The defendant’s counsel objects to this construction, and con- 
tends that the testator, having in the previous part of his will giv- 
en his son the greater part of his estate, intended that his daugh- 
ters should have larger shares in the residue; and to that end de- 
clares that his son shall have half a part; that is, half of a third 
part, or one-sixth part of the said residue, and his two daughters 
shall take the remainder. He insists, also, that the construction 
must be made upon the will itself, and cannot be affected by any 
thing done by the parties. We agree with the defendant’s coun- 
sel, that the acts of the parties in relation to the other slaves, can 
have no effect in determining the construction of the will. The 
intention of the testator must be ascertained by what he has said 
in his will, and not by what other persons may have done after his 
death. 'The aid which each party seeks to derive from the other 
provisions in the will, seems to be about equal. It is almost, if 
not quite, as probable that the testator intended to make the por- 
tions of his daughters more nearly equal to that of his son, as that 
he intended to continue his preference for his son, in this disposi- 
tion of the residue. We are then driven to look to the clause it- 
self for its interpretation, and from that, we think, the son was in- 
tended to take only one-sixth part of the residue. The word 
‘ part,”’ in its connection, evidently means share. It is often so 
used in common parlance, and that is one of the meanings given 
to it in dictionaries of high authority. Now substitute ‘share ’’ 
for “‘ part,’’ and the intent seems plain. The property is to be 
divided between the two daughters and son. If nothing more is 
said, the part or share of each is evidently one-third of the whole. 
The son is to have half a share. A share is a third of the whole: 
half a share must therefore be half of one-third—that is, one-sixth 
part of the whole. The testator does not then say that the daugh- 
ters are to have whole shares, for that would have left a small 
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portion undisposed of ; but he gives them the remainder—all that 
his son did not take. He thus, too, obviates the difficulty that 
might otherwise have arisen upon the supposition that the son was 
to have half as much as each of the daughters. The decree must 
be for a partition according to the rule above expressed. The 
costs must be paid out of the fund. 


Per Curiam. Decree accordingly. 








HEMAN H. ROBINSON, ADM’R. against DAVID LEWIS. 


If, by matter appearing on the face of the pleadings, the plaintiff either has no equity or 
his remedy therefor is barred by force of a public Statute, the objection is valid at the 
hearing—though not insisted on by plea or demurrer, nor relied on in the answer 

As—where the time of performanct specified in a mortgage of personalty was the 15th 
day of August, 1848, bill for redemption, filed 17th day of August, 1850, was dis- 
missed, under the Act of 1830, (Rev. Stat. ch. 65, sec. 19.) 

(The cases of Falls v. Torrance, 4 Hawks, 412, and Nesbit v. Brown, 1 Dev, Eq. 30, 
cited and approved.) 


Cause removed from the Court of Equity for Bladen County, 
at Fall Term, 1852. 

Allen N. Treadwell, the plaintiff’s intestate, on the 6th day of 
March, 1847, conveyed to the defendant a negro slave, for the 
consideration of $600: as expressed in the deed, which was in 
the ordinary form of an absolute bill of sale, with the following 
condition annexed :—‘‘ that if the said Allen N. Treadwell, his 
executors &c., do pay to the said David Lewis, his executors &c., 
the sum of $600, with interest from 15th of August, 1846, on or 
before the 15th August, 1848, then the said David Lewis binds 
himself to deliver up the negro man to said ‘Treadwell, his execu- 
tors &c., and to account for the said negro’s hire from the Ist 
day of March, 1847, at the rate of $125 per year,’’ &c. 

The bill was filed by the plaintiff, as administrator of 'Tread- 
well, on the 17th day of August, 1850. It alleged that the said 
conveyance was a mortgage and so intended by the parties, and 
that the sum of money mentioned therein was tendered to the de- 
fendant; and the prayer is, to redeem the slave. The defendant 
in his answer denied that the instrument was in fact, or intended 
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to be a mortgage, but that it was a contract for a resale of the 
slave; and that the plaintiff not having performed the conditions 
thereof, he insisted upon his title to the slave as absolute. ‘There 
was a replication to the answer, and proofs taken upon the points 
raised by the pleadings, which, as the cause was decided at the 
hearing up6n other grounds, it is unnecessary to state here more 
fully. 








No counsel for the plaintiff. 
Strange, for the defendant. 


Pearson, J. The allegation that the deed of the plaintiff's 
intestate, executed 6th of March, 1847, by which the slave is con- 
veyed to the defendant, is a mortgage, we think established. 
Upon its face, the deed purports to be a mortgage—a debt of 
$600 is set out—day of payment is given until the 15th of August, 
1848, with interest from 15th of August, 1846, on the $600— 


and the parties agree on the rate of hire to be allowed for the ser- 
vices of the slaves, provided the money and interest are paid. 
This stamps upon the deed the character of mortgage. ‘The evi- 
dence, instead of rebutting this prima facie presumption of a mort- 
gage, tends to confirm it. 

But supposing it to be a mortgage, there is on the face of the 
bill a fatal objection to the plaintiff’s right of redemption. The 
time of performance, specified in the mortgage, is the 15th day of 
August, 1848. The bill is filed on the 17th day of August, 
1850. So the plaintiff has “ fuiled to perform the condition,’’ 
and ‘‘ has omitted to file his bill to redeem, for the space of two 
years after the forfeiture;’’ and he is “‘ held and deemed forever 
barred of all claim in equity to the property aforesaid.’’ Rev. 
Stat., ch. 65, sec. 19. It is true he fell short only ¢wo days, but 
the Statute has no proviso; and although it may seem hard, we 
cannot help it—sic lex ita scripta est. If two days over the time 
were allowed, then ten, twenty days would be insisted on, and 
there would be no end to the violation of the Statute. So we 
must act on the rule, ‘‘a miss is as much as a mile,’’ or defeat 
the object of the Statute, which was to restrict the equity of re- 
demption in personal property to two years—that species of pro- 
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perty being transitory and shifting—and not allow an indefinite 
time to redeem, as is the case in regard to real property, until fore- 
closure or presumption of satisfaction. In this case, the mort- 
gagor died a few days before the forfeiture, and the plaintiff did 
not administer upon his estate until some nine months afterwards, 
and he tendered the money a few days before the 17th of August, 
1850; but there is no saving clause in the Statute. 

It is said, the benefit of this Statute ought to have been insisted 
upon by plea, and at all events, there ought to have been a de- 
murrer, or the matter should have been relied on in the answer ; 
and that it cannot be started and relied on for the first time at the 
hearing. We have, after much consideration, arrived at the con- 
clusion that the objection is fatal, although taken for the first: 
time at the hearing; and the bill must be dismissed. 

The question may be looked at in two points of view. 1. Be- 
fore the Statute, the Courts of Equity allowed an indefinite time 
for redemption, both as to personal and real property. ‘The Sta- 
tute says in regard to personal property—this right or equity of re- 
demption shall be restricted to two years, after forfeiture. Upon 
the face of the bill, therefore, taken in connection with the Statute, 
of which the Court is bound to take notice, the plaintiff, at the 
time he filed his bill, had no right or equity of redemption; and 
it follows, as a matter of course, that upon the hearing the Court, 
not being able to declare that he has an equity, must dismiss the 
bill, on precisely the same ground that in a Court of law judg- 
ment will be arrested (although the objection has not been taken 
either by plea or demurrer) if, upon the face of the declaration, it 
appears that the plaintiff has no cause of action. For no Court 
will give judgment or make a decree, if it appear on the face of 
the proceedings, that the plaintiff is not entitled “to it according 
to law. 

2. Viewed as a statute of limitations, there is no reason why 
the objection, appearing on the face of the bill, may not be taken 
advantage of at the hearing. It was at one time the received 
opinion, that the Statute of Limitations, or objections in analogy 
to it, lapse of time, &c., could only be taken advantage of by 
plea, as well in Courts of Equity as in Courts of Law. It was 
afterwards settled, that as a plea in equity was a special answer, 
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put in to avoid a general one, there was no reason why the objec- 
tion, based on the Statute of Limitations, might not be relied on in 
the general, as well as the special answer (or plea.) It was then 
suggested, suppose the matter appears on the face of the bill, 
what use is there for a plea? why not allow the defendant to take 
the objection by demurrer? The question was yielded; and ever 
since the case of Hardy v. Reeves, 4 Ves., 466, it has been con- 
sidered that the Statute of Limitations, or objections in analogy to 
it, may be taken advantage of by demurrer, if the bill is so 
framed as to bring the case within the objection, and there is no 
allegation to take it out of the operation of the Statute, or rule of 
Courts of Equity, in analogy to a Statute operating at law. 

That advantage might be taken of a Statute of Limitations by 
demurrer, if the bill is so framed as to bring it within the ob- 
jection, was settled long before it was admitted that advantage 
could be taken of the lapse of time, by demurrer—Hovenden v. 
Annesly, 2 Sch. & Lef., 630; and, as late as 1826, in Nesbit v. 
Brown, 1 Dev. Eq., 30, we find HenpErson, Judge, insisting 
that lapse of time is not cause for demurrer, and that it should 
have been insisted on by the plea or in the answer, for the reason 
that the plaintiff would then have been prepared to repel it: and 
. Taytor, Chief Justice, puts his opinion on the ground that the 
objection was not relied upon in the answer, nor was it insisted 
~ on at the hearing—both Judges, however, agreeing, that aecord- 
ing to the late “English decisions, recognized by this Court in 
Falls v. Torrance, 4 Hawks, 412, a statute of limitations, or an 
objection in analogy to it, might be made by demurrer, if it was 
apparent on the face of the bill. Yielding to the common sense 
view of the question, if the objection is apparent on the face of the 
bill, as the Court is bound to take notice of a public Statute, how 
can it make a decree in defiance of what is apparent? If any 
matter existed to relieve the case from the bar of the Statute, or 
from the effect of the lapse of time—such as infancy, coverture, 
want of intellect—the plaintiff, seeing the case as set out was 
within the bar, ought to set out these facts so that they might be 
put in issue, and to require a plea, (the office of which is to bring 
forward some new matier,) when the objection appearing on the 
bill is absurd. 1 Daniel’s Ch, Prac., 622, and notes. 
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— 
Robinson, Admr. . Lewis. 





Assume, then, that when, upon the face of the bill, the case is 
barred by a statute of limitations, the statute need not be pleaded, 
but the objection may be made on demurrer, then the question is, 
suppose there is no plea nor demurrer, and the matter is not reli- 
ed on in the answer:—can it be taken advantage of at the hear- 
ing? We ask why not?—inasmuch as the Court, when about 
to give its.decree, is bound to look at the whole record, and from 
that it-appears the plantiff’s suit is barred by a statute, which the - 
Court is bound to take notice of? It is admitted, at this day, that 
there is no occasion for a plea, inasmuch as the matter appears. 
from the plantiff’s own showing. The office of a demurrer in 
equity is merely to avoid an answer. If the defendant is willing. 
to answer, and does answer, there. can be no use for a demurrer. 
So, there is nq use for a plea and no use fora demurrer, when 
the party is willing to answer.. Then the qyestion is, must the 
answer pray to have the same benefit of it, as if specially pleaded, 
or made the ground of demurrer? Certainly not. If it was not 
necessary to plead or demur directly, it cannot*be necessary todo, 
so indirectly. There is no occasion for this fotmula, except where - 
the matter would not ‘otherwisé be brought to the notice of the 
Court, or is a matter of forny which thé party may waive, and is 
presumed to waive, unless he insists on it by plea or demurrer, or 
in his answer,’as a substitute for plea or demurrer: e. g., disabili- 
ty in the plantiff to sue, as being an outlaw or an alien enemy— 
multifariousness, by which the defendants or some of them may 
be unnecessarily put to inconvenience. 

If the matter appears on the face of the mbiaiiien, and by . 
force of a public Statute, the plaintiff either has no equity or his 
remedy therefor is barred, how can the Court make a decree in 
his favor? Adams, in his “‘ Doctrine of Equity,’’ page 264, says 
‘<a plea, like a demurrer, is not compulsory on the defendant; 
and if he has no strong motive for resisting discovery, an answer 
is generally the safer course:’”? “An objection, which might 
have been made by demurrer or plea, will in most cases be equal- 
ly a bar when insisted on by answer.’’ ‘In the case of an ob- 
jection for want of parties, not taken by demurrer or plea, the 
rule formerly was that whether pointed out in the answer or not, 
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such objection was valid at the hearing ’’—the only difference 
being as to the cost. Here we see that a defect, not for the want 
of necessary but of proper parties, although not pointed out by 
demurrer or plea, or relied on in ‘the answer, was fatal. at the 
hearing (before the New rules, with which we have nothing to 
do.) A fortiori, where there is a want of equity, or where the 
plantiff’s right to insist upon an equity is barred by law, the ob- 
jection is valid at the hearing, although not insisted on by plea or 
demurrer, or relied on in the answer—upon the broad ground, that 
the Court has no power to decree in favor of a plaintiff, who, ac- 
cording to a public statute, either has no equity or is barred from 
setting up an equity. 

The bill must be dismissed, but as the objection was not taken 
until the hearing, no cost is allowed. 


Per Curtam. ~~ . Bill dismissed. 








HENRY FISHER aqguinat JOB WORTH AND OTHERS. 


The Court will not entertain a bill filed by a creditor for an account of a fund held by a 
trustee for the payment of debts, unless all the other creditors are made parties, either 
plantiffs or defendants. Otherwise, the trustee might be subjected to as many suits 
as there are creditors—the account taken in the suit of one, being no protection in the 
“suit of others. : 


Cause removed from the Court of equty for Guilford County, 
at Spring Term, 1850. 

In 1842, John Beard, by deed a his estate real and 
personal to the defendant Worth, in trust to secure the payment 
of all his debts—the plaintiff being one of his creditors. In the 
fall of 1847, the plaintiff filed this bill against the said trustee, 
and the other three defendants, creditors of Beard, stating that 
at the time the said deed of trust was executed, Beard was indebt- 
ed to him in a considerable sum—that he afterwards obtained 
judgment therefor—and that a writ of fieri facias was levied on a 
portion of the: property conveyed by said deed, and sold to satisfy 
his execution, but that the same was afterwards by suit recovered 
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back by the trustee; and that he then issued a writ of capias ad 
satisfaciendum against said Beard, but made no part of his debt 
thereby. The plaintiff then goes on, by numerous allegations, to 
charge negligence and fraud in the management of the trust by 
the trustee, and fraud between him and his co-defendants in re- 
gard to the disposition, loss, purchase and sale of the property 
conveyed. The prayer is for an account of the fund, and the 
payment of the plaintiff’s share as one of the creditors. It ap- 
pears from the pleadings, that there were several other creditors of 
Beard, whose debts were secured by the said deed of trust, not 
made parties to this suit. 

The defendants, in their answers, deny the allegations of fraud 
in the bill, and that of the trustee particularly insists that the bill 
should be dismissed for the want of parties. The defendants 
also aver that the plaintiff, after the said deed of trust was execut- 
ed by Beard, disclaimed all interest under it, denounced it as frau- 
dulent, had executions levied on the property conveyed by it and 
a sale thereof ; and that he was thus bound by his election, and 
entitled to no share of the fund. 

It is deemed unnecessary to state the pleadings further, which 
are very voluminous, inasmuch as the cause turned upon a single 
point in this Court. 





























Miller, and J. H. Bryan, for the defendants. 
No counsel for the plantiff in this Court. 






Pearson, J. A debtor executes a deed conveying all of his 
property to a third person, in trust to sell the property and apply 
the proceeds to the payment of his creditors. The plantiff was 
ene of the creditors, and instead of taking benefit under the deed 
of trust in the first instance, he opposed it and attempted to col- 
lect his debt by judgment and execution. Failing in this, he 
falls back, and now seeks to recover his debt, by claiming under 
the deed of trust which he had before repudiated. Without de- 
ciding whether he is not bound by his election, it is sufficient to 
say, that he has no right to call for an account and distribution of 
the trust fund, without making the other creditors who are enti- 
tled to share the fund with him parties, either plantiffs or defend- 
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ants, so that all may be bound by the account. The trustee 
should be protected, and the matter of controversy finally dispos- 
edof. Otherwise, the trustee might be subjected to as many suits 
as there are creditors. 'The account taken in the suit of one, 
would be no protection in the suit of another creditor. ‘This is 
not allowed by the course of proceeding in a Court of Equity. 


Per Curiam. Bill dismissed, with costs. 








THE PRESIDENT AND DIRECTORS OF THE NORTH CAROLINA INSTI- 
TUTE, &c., OF THE DEAF AND DUMB against JOHN W. NORWOOD, 
EXEC’R. OF JOHN KELLY. 


In a case of latent ambiguity, evidence dehors the will or other instrument must be re- 
sorted to, to remove the doubt—the question being one of identity, or of fitting the des- 
cription to the person or thing intended. 

In a case of patent ambiguity, the question being one of construction, the instrument must 
speak for itself. 

Where testator bequeathed $6,000. to the ‘“‘ Deaf & Dumb Institution,” and no persons 
of that corporate name could be found, but persdns were found, by the corporate name 
of “ President & Directors of the North Carolina Institute for the education of the 
Deaf & Dumb,” who are popularly known by the former name :—Held to be a case of 
latent ambiguity ; and the latter being identified, by extrinsic evidence, as the legatee 
intended, are entitled to the bequest. 

Nasu, C. J., dissentiente. 

(The case of Taylor v. American Bible Society, 7 Ire. Eq. 201 overruled; and the cases of 
Bridges v. Pleasants, 4 Ire. Eq. 27; Rea v. Robeson, 5 Ire, Eq. 373, and Barnes v 
Simms, 5 Ire. Eq. 392, cited and approved. ) 


Cause removed by consent of parties, from the Court of Equi- 
ty for Orange county, at Fall Term, 1853. The facts of the 
case are sufficiently stated in the opinion delivered by this Court. 


J. H. Bryan, for the plaintiffs : The bequest is in these words— 
“I give and bequeath to the Deaf and Dumb Institution, if it 
can be secured, so that the principal will be secure and nothing 
but the interest used &c. $600, for the purpose of educating poor 
mutes,’’? &c. The corporate name of the Institution is ‘The 
President and Directors of the North Carolina Institute for the 
education of the Deaf and Dumb.”’ 

The presumption of law is, that the testator meant an institu- 

5 











IN THE SUPREME COURT. 





President &c. of the Deaf and Dumb Institute v. Norwood. 





tron established in the State of North Carolina, of which he was 
a citizen and resident. If we look out of the State, there is no 
rule to restrain our wanderings. We may look to Maine and 
California as well as to Virginia. 

The bequest is, by necessary construction, to an institution hav- 
ing charge of the education of the deaf and dumb—having the 
capacity and the means to give such instruction ; and the bequest 
is for the purpose of having the poor mutes, mentioned in the 
will, educated by this institution. 

It is not necessary, to make a bequest effectual, that the corpo- 
rate or individual name of the legatee be mentioned, provided 
such a description is given as to identify the legatee, or the sub- 
ject of the bequest. Suppose that some individual had establish- 
ed an Asylum in this State for the instruction of the deaf and 
dumb, and a testator in making a bequest to him, instead of us- 
ing his name, had described the legatee as the man who had es- 
tablished such an institution for the instruction &c.;—surely this 
description would be sufficient, not only upon the rule of id cer- 
tum est &c., but upon authority. A bequest to John, Bishop of 
Norwich, would be good to the person who was Bishop, although 
his name should be William. Here, instead of an individual, a 
corporation is described; and the object and purpose of that insti- 
tution, its office and functions are necessarily implied by the terms 
of the bequest—so that it is sufficiently identified. 

This Court is often astute, and very properly so, in endeavoring 
to avoid a patent ambiguity, by rules of construction; but this is 
a case of latent ambiguity, and the Court is permitted to look 
outside the will to relieve it ; and if a corporation is found which 
is popularly known by the name mentioned in the will, no rule of 
law is violated by adopting that corporation as the object of the 
testator’s bounty. The evidence then is merely used to identify 
the object of the bequest—not to enlarge, or vary or add to the 
bequest. 

Upon the will no ambiguity appears, for there may very well be 
an institution called the Deaf and Dumb Asylum. Upon the 
evidence or admissions of the answer, we find that there is an 
Institution incorporated by the name of the President and Direct- 
ors, &c., but well known in the community as the Deaf and 
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Dumb Institution, the name used by the testator. The Court 
then have only to apply the description to the object thus ascertain- 
ed. The authorities show that this may be done. (Case of 
Lynn regis, 10 (Co.) Rep. 126; 1 Bos.-& P. 41; Angell on 
Corp. 77, 78; 1 Chit. Cr. Law, 145 (215.) 


Iredell, for the defendant. 


Pearson, J. In March, 1851, John Kelly, of the county of 
Orange, died, leaving a will, by which he appoints the defendant 
his executor, and in which is contained the following clause: 


‘¢ Ttem, I give and bequeath to the Deaf and Dumb Institution, 
‘if it can be secured so that the principal will be secure, and 
‘“‘ nothing but the interest used; on these conditions, I give six 
‘¢ thousand dollars, for the purpose of educating poor mutes, firsé 
‘‘of this county, when their parents is not able to educate them, 


‘¢ if these conditions are complied with, I give and bequeath to the 
‘¢ jnstitution and their successors in office forever.”’ 


The plaintiffs were incorporated by the act of 1848, under the 
name and title of ‘the President and Directors of the North 
Carolina Institute, for the education of the Deaf and Dumb;’’ and 
they allege they are the only institution for the education of the 
Deaf and Dumb in this State, and are well and popularly known 
as “¢ The Deaf and Dumb Institution,”’ and by such name were 
known to the testator, and by him intended to be, and were de- 
signated and described in his will. ‘The prayer is for the payment 
of the $6,000. 


The defendant admits, that before and since the date of the 
will, the plaintiffs were engaged in the education of the Deaf and 
Dumb, and are the only institution in this State professing to give 
such instruction, and having the means and present ability to do 
it. But he avers there are in several of the States of this Union 
such institutions, of which one is in the State of Virginia, and 
was in successful operation at the date of the will. He also ad- 
mits the plaintiffs were popularly called by the title of «The 
Deaf and Dumb Institution,’’ but he avers they were also called 
popularly «‘ The Deaf and Dumb Institute,’’ «« Deaf and Dumb 
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Asylum,”’ and “ Deaf and Dumb School.’? He submits to pay 
under the decree of the Court, but suggests that there may be a 
deficiency of assets, making an account necessary, in the event of 
a declaration by the Court in favor of the plaintiffs’ right ; but he 
avers he is advised the plaintiffs have no right to the legacy, and 
that the same is void, for want of certainty in the description of 
the legatee, and he feels it to be his duty to rely on that ground 
of defence. 

On the argument, our attention was called by the defendant’s 
counsel, to Taylor v. The American Bible Society, 7 Ire. Eq, 
201; and it was urged that if that decision is not to be overruled, 
it decides this case. We are satisfied 2f that fact, but we are also 
entirely satisfied that the plaintiffs are entitled to the legacy. This 
makes it necessary to go into an examination of the cases, and to 
consider the reason of the thing. ; 

There are two principles settled, and in fact admitted on all 
hands: 1, If there be a patent ambiguity in an instrument, the 
instrument must speak for itself, and evidence dehors cannot be 
resorted to; 2, in casesof latent ambiguity, evidence dehors is not 
only competent, but necess@ry. The difficulty grows out of the 
application of these two principles, so as to say when a particular 
case falls under the operation of the one or of the other. To re- 
move this difficulty it is necessary to go to the fountain, and trace 
these two streams down, and thereby avoid confounding them; for 
although they run close together, there is a plain, marked line 
between them, which has but seldom been crossed. 

The fountain of the first, in the rule as to patent ambiguity, is, 
that it is a question of construction. Hence the instrument must 
speak for itself, and in case of doubt, no evidence outside can be 
called in aid; for the only purpose of construction is to find out 
what the instrument means, and that must depend upon what 
the instrument says. 

The fountain of the second, in the rule as to latent ambiguity, 
is, that it is a question of identity—a fitting of the description to 
the person or thing, which can only be done by evidence outside 
or dehors the instrument ; for how can any instrument identify a 
person or thing? It can describe, but the identification, the fitting 
of the description, can only be done by evidence dehors. 
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Trace these two streams from their fountains: 1, a patent am- 
biguity is, when there is some defect in the instrument, so as to 
call for a construction, in order to find out what it means; e. g. 
an instrument, in describing the subject to be conveyed, uses 
language so vague that no subject is indicated, although the Court 
under the maxim ‘‘ ué res majis valeat quam pereat,’’ will try to 
give it a meaning, yet, if on its face it has none, the Court cannot 
give it one, without making a will, which it has no right to do. 
Kea v. Robeson, 5 Ire. Eq. 373, isan instance. 'The donor gave 
all that messuage and tenement, but did not say where it was, or 
give any further description: (it could only be accounted for by 
the fact that it was copied from a book of forms and the blanks 
were not filled up,) but it was not even intimated that evidence 
dehors could be offered to show that the messuage and tenement 
intended was the place where the donor lived, (although such no 
doubt was the fact,) because being a matter of construction, the 
deed must speak for itself. Again, an instrument, in describing 
the objects of the donor’s bounty, uses words so general as to take 
in an indefinite number of persons, who (not being included with- 
in the operation of the Statutes for charitable uses) cannot inform 
the executor of the intended trust: sush trust is void for uncertainty 
and the defect is patent on its face. A gift to the Bishop, ‘to be 
disposed of to such objects of benevolence and liberality as he shall 
most approve of ’’ is void, because of its uncertainty and generali- 
ty, by reason whereof its execution cannot be enforced. Morris 
v. Bishop of Durham, 9 Ves. 399; 10 id. 522. So a gift of 
$1.000 to be applied to ‘< foreign missions and to the poor saints”’ 
—‘<this to be disposed of and applied as my executor may think 
the proper objects according to the Scriptures,’ was held to be 
void upon the authority of the above case, because the trust was 
too general, and could not be enforced. Bridges v. Pleasants, 4 
Ire. Eq. 27. Here the defect was patent on the face of the 
will. 

2. A latent ambiguity is when, there being no defect in the 
description of either the person or thing on the face of the instru- 
ment, it becomes necessary to fit the description to the person or 
thing ; in other words, to identify it. Here, asa matter of course, 
evidence dehors is admissible, because in fact it is necessary, and 





IN THE SUPREME COURT. 





President &c. of the Deaf and Dumb Institute v. Norwood. 





there is no getting on without it, in any case ; for although the 
instrument may give the most minute description, it cannot identi- 
fy. That can only be done by proof dehors: e. g., a legacy is 
given to A. B.; one sues for the legacy, alleging that he is the 
identical A. B.: this must be decided by proof dehors, viz., either 
the admission of the executor, or the testimony of witnesses. So 
a devise of a piece of land, beginning at a “‘ Red Oak:”’ and 
thence, &c., how can the identity of the Red Oak, the beginning 
corner, be fixed, except by evidence dehors? Again, when there 
be two persons answering the description, the question of identity 
becomes more complicated, but it is still a question of identity, and 
must be decided by evidence dehors the instrument: As if two 
persons allege themselves to be the identical A. B. meant by the 
testator, or, as is said in the books, as if there be two “‘ Cousin 
Johns.’’ Again, if one has been commonly and popularly called 
by two names, the one his true name, or as Coke calls it, his name 
of Baptism, the other a nick-name, and a legacy is given to him 
by his nick-name—upon the question of identity, evidence dehors 
—either admissions or other testimony—is not only competent but 
necessary to show that he is the individual to whom the legacy is 
. given: As, that he was commonly known by such nick-name, as 
well as by his true name, and was so usually called by the testa- 
tor. Forinstance,a legacy given to ‘‘ Petit Corporal’? by a vete- 
ran of the army of Italy, could have been recovered by Napoleon 
Buonaparte; and a legacy given some twenty years ago to “Old 
Hickory ,’’ could have been recovered by Andrew Jackson. This 
sub-division includes the case under consideration; for it is a mere 
question of identity, which may be shown by admissions or proof 
that the full name of the plaintiffs was usually not given in com- 
mon parlance, and that for the sake of brevity, they were gener- 
ally called and well and popularly known as the “ Deaf and 
Dumb Institution.”” Again, if a person or thing be named, and 
if after resorting to proof dehors, no such person or thing can be 
found, the legacy must fail for the want of a person or thing to fit 
the description, and not because there is any difficulty upon the 
question of construction. Barnes v. Simms, 5 Ire. Eq. 392. 
‘There was a legacy of two negroes by the names of Aaron and — 
Pike. The testator had no slaves known by these names, but he 
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had two known by the names of Lamon and Pite; but although 
he had disposed of all of his other slaves and these two remained 
undisposed of, unless they passed under the names of Aaron and 
Pike, it was held that could not be allowed in the absence of any 
proof dehors, that Lamon was sometimes called Aaron, so as to 
be known by both names; and so, likewise, as to Piée, (or Piety,) 
there being no proof that she was ever called Pike. The ques- 
tion is treated throughout as one of identity, and not one of con- 
struction; for upon the face of that will, as in the will before us, 
there was no difficulty. The difficulty arose on the question of 
identity, and the case was decided on the ground that the subject 
of the legacy could not be identified, even with the aid of all the 
evidence outside of the will that could be procured. 

It is said, admit such to be the law in regard to individuals or 
natural persons, it is not so in regard to corporations or artificial 
persons ; for every corporation has a name given to it in the char- 
ter by which to sue or be sued, grant or take ; therefore, it cannot 
take, unless the legacy be given to it under the name set out in 
the charter. ‘The readiest reply is, such is the case in regard to 
any individual. He has a name given to him at his baptism, by 
which to ‘‘ sue and be sued, grant or take ;’’ but the question is 
fixed by the authorities, 10 Rep. 28, id. 123; Stafford v. Bolton, 
1 Bos. & P. 41, where C. J. Eyre says— the case in Brook, 
(** Misnomer ’’) 73, puts a corporation in the same situation with 
a natural person as to pleas in abatement for misnomer. It has 
never since been questioned, that in regard to the name, for the 
purpose of identification, a natural person and a corporation stand 
precisely on the same footing—with this exception in favor of 
corporations :’’—a christian name consists in general but of a sin- 
gle word, as John, Robert, whereas the name of a corporation 
frequently consists of several words ; and ‘‘ the transposition, in- 
terpolation, omission, or alteration of some of them may make no 
essential difference of the sense.’? Angell & Ames on Corpora- 
tions 77. 

We now come to Taylor v. The American Bible Society. 
From what has been said, it is clear that case was put on the 
wrong side of the line dividing patent and /atent ambiguities, in 
questions of construction and questions of identity. A latent am- 
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biguity or question of identity was presented in that case, in re- 
gard to which evidence dehors was not only competent but neces- 
sary ; and yet such evidence was excluded by putting the case on 
the wrong side of the line, and classing it under the head of pat- 
ent ambiguity, or questions of construction. 

The two principles which we have before announced, are dis- 
tinctly stated and admitted in that case—so there is no difficulty 
about the law. But we hold there was error in the application ; 
in other words, the case was put on the wrong side of the line. 
Bridges v. Pleasants and Barnes v. Simms, are both cited and 
relied on ; but we have seen, that the one presented a case of 
patent ambiguity, or a matter of construction, the other, a case of 
latent ambiguity, or a matter of identity. A negro is bequeath- 
ed by the name of “‘ Aaron.’? There is no ambiguity in that ; 
no room for construction. But when the negro is called for, none 
such is to be found: so the difficulty arises outside of the will, 
and the question is one of identity. It is thereupon suggested, 
that a negro named ‘‘ Lamon ”’ was intended ; but it was decided 
‘¢ Lamon ”’ cannot pass, under the name of “ Aaron,’’ unless 
there be proof that he was sometimes called by the latter name, 
s0 as to be known by both names—which was not pretended. 

A legacy is given to ‘‘the Bible Society ’’—there is no ambi- 

‘ guity in that, no room for construction ; but when the legatee is 
called for, none such is to be found, for there is no corporation 
having that name. So the difficulty arises outside of the will, 
and the question is one of identity. It is thereupon suggested 
that a corporation named “the American Bible Society ’’ was 
intended ; and it was admitted that ‘the American Bible Socie- 
ty ’? was commonly called and popularly known by the name of 
‘¢ the Bible Society,’’ so as to be known by both names. The 
rule of law in reference to the two principles above announced, 
was admitted, and yet there was a misapplication ; for the case 
is classed and decided as one of. construction. And it is stated in 
the opinion—“ This case does not present the question of a la- 
tent ambiguity—that only arises when several persons or things 
come completely within the description contained in the will.” 
It is obvious, therefore, that the misapplication is to be attributed 
to the fact that a single instance was taken for the principle. It 
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is clear that the principleor rule governing cases of latent ambi- 
guity or questions of identity must apply, as well when a person 
or thing is known by two names, as when two persons or things 
are known by the same name. In fact, as we have seen above, 
the principle must of necessity apply to all cases where it becomes 
necessary to show that the person who claims, or the thing claim- 
ed, is the identical person or thing ; or in the language of C. J. 
Rurrin in Barnes v. Simms, “‘ where the description is to be fit- 
ted to the person or thing.’’ 

We consider it a matter of duty to correct an error as soon as 
it is discovered. It is certainly the most candid course, and we 
hope in that way to avoid much confusion and subtle refinement. 
There is no doubt that the complexity of the law upon several 
subjects, to be met with in the books, grew out of the fact that 
the Courts, to avoid overruling previous decisions, had recourse to 
nice distinctions, too fine for every day use. 

The case under consideration is a legacy to ‘‘ the Deaf and 
Dumb Institution.”” There is no ambiguity in that ; no room for 
construction. In looking for the legatee, it turns out there is no 
such corporation. But it is suggested that a corporation named 

*<< The President and Directors of the North Carolina Institute, 
for the education of the Deaf and Dumb,” was the legatee in- 
tended ; and it is admitted by the executor, that this corporation’ 
was commonly called and popularly known by the name of “ The 
Deaf and Dumb Institution ’’—in other words, it is known by 
both names. The case, then, is one of datent ambiguity, or of 
identity ; in regard to which the principle or rule of law is entirely 
settled. 

It is said, if a corporation sues by a wrong name, the error is 
fatal under the general issue ; and we are asked, how can a cor- 
poration ¢ake by a wrong name, or any other name than that 
given to it in its charter? As to the matter of pleading, reference 
was made to 1 Chitty, 28I and notes, Brittain et al v. Newland, 
2 Dev. & Bat. 363, where it is decided that corporations must sue 
in their corporate names ; and the plaintiff Brittain and others, 
suing as ‘‘ The President and Directors of the Buncombe Turn- 
pike Company,’’ were nonsuited, because the true name of the 
corporation was ‘The Buncombe Turnpike Company.’? We 
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reply, if an individual sues by a wrong name, he will be non- 
suited ; for every body, natural as well as corporate, ought to 
know their own names. So there is no distinction between indi- 
viduals and corporations in this respect. But there is a marked 
distinction between a question of pleading, when the plaintiff sues 
by a wrong name, and cases where gifts, deeds or bonds are exe- 
cuted to individuals or corporations by a wrong name. This dis- 
tinction was settled in the case of The Mayor Sc. of Linn re- 
gis, 10 Rep. 123, and has never since been called in question. 
The reason of the distinction is a sound practical one. ‘If the 
«name of a corporation he mistaken in a writ, a new writ may 
‘¢be purchased of common right ; but if it were fatal in leases 
‘¢ and obligations, the benefit of them would be wholly lost, and 
‘ therefore, one ought to be supported and not the other.’’ This 
distinction is recognized in Mayor of Stafford v. Bolton, 1 Bos. & 
P.41. There, the difference between the name used and the true 
name of the corporation was held to be so slight as to be a mere 
matter of form, which ought to have been pleaded in abatement ; 
whereas in Brittain v. Newland, there was a difference in sub- 
stance. 

In all of the cases, it is taken for granted as settled law, that if® 
an individual or corporation, in a will, deed or bond, is described” 
by a nick-name, that isa short name, one nicked or cut off for 
the saké of brevity, without conveying any idea of opprobium, 
and frequently evincing the strongest affection or the most perfect 
familiarity—e. g., ‘the Little Corporal ’’—< Old Hickory ’”’— 
«Rough and Ready ’’—when the question of identity arises, it is 
competent to show that the individual or corporation whose true 
name was not used, was nevertheless meant to be indicated by the 
nick-name or soubriquet. In 10, Rep. 125, Coke says, ‘‘ God 
forbid that every curious or nice misnomer, in gifts, leases or 
grants,’’ by or to corporations, should be defeated; for there << be 
a sound difference betwixt writs and grants.’’ In this age of pro- 
gress, it would be a more especial ground for lamentation. Every 
thing in these days is made short—names, distances, &c., &c.; 
and if a corporation cannot entitle itself to a legacy, by showing 
that it was usually called and known by a short name, ‘‘ Deaf 
and Dumb Institution,’’ instead of the ‘‘ President and Directors 











DECEMBER TERM, 1852: 





Williams v. Chambers and others. 





of the North Carolina Institute for the Education of the Deaf and 
Dumb,’”’ many charitable gifts will be defeated. By way of 
showing further the tendency of the present day to shorten names, 
and that the rules of law must fit the existing state of things, I 
will mention an instance which falls under my notice every day. 
A branch of one of the principal Banks in our State has a nick or 
short name on its door—‘ Bank of Cape Fear ;’’ whereas by law 
the name of the corporation is ‘‘The President, Directors and 
Company of the Bank of Cape Fear.’’ But will any one say, 
that that institution is not as well known by the one name as by 
the other? (in fact more usually known by the short name)—and 
could it be insisted, that a note payable to the cashier of the branch 
of the Bank of Cape Fear at Raleigh, could not be sued on, for 
the reason that there is no such corporation as “the Bank of 
Cape Fear?”’ 

There is no such corporation as “the Deaf and Dumb Institu- 
tion ;’’ but there is a corporation as well and perhaps better known 
by that than by its true name. The purpose of this corporation 
is to carry out the very charity to which the testator of the defen- 
dant has dedicated a portion of his estate. The rules of law as 
well as of good sense forbid that the charitable intention of the 
testator should be defeated because he did not know the precise 
name of the corporation, and had fallen into the common practice 
of calling it by a short name. 

The plaintiffs are entitled to the legacy. There must bea refer- 
ence to state the amount of assets. 


Per Curiam. Decree accordingly. 





BENJAMIN C. WILLIAMS against CHARLES CHAMBERS AND OTHERS. 


Where a bill is defective in substance, amendments will not be allowed on the hearing 
in this Court, except by consent of parties; nor will the Court, in such case, except 
under peculiar circumstances, remand the cause for the purpose of amendment in the 
Court below. 


Cause removed from the Court of Equity of Moore county at 
Fall Term, 1851. The pleadings and facts necessary to an under- 
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standing of the case, as it was considered on the hearing, are suf- 
ficiently stated in the opinions delivered by the Court. 

The case was argued at a former Term by Strange, Reid and 
Mendenhall, for the plaintiff, and by Winston, W. H. Haywood 
and Horton, for the defendant ; and again at this Term, by 


Strange, for the plaintiff, and 
Winston, for the defendant. 


Nasu, C. J. The bill was filed in the Court of Equity for 
Moore county, where the pleadings were made up and the proofs 
taken ; and the cause being regularly set for hearing, has been 
transferred to this Court. Upon the opening of the case, and 
hearing the bill and the answers read, the attention of the counsel 
was called to an objection which extended in limine to his bill. 
It sets forth no title in the plaintiff, and we cannot, in its present 
form, grant him any relief. A motion is made on the part of the 
defendant to dismiss the bill, which is met by a counter motion 
on the part of the plaintiff toamend. Upon this motion two ques- 
tions are presented : the first, has this Court the power to amend, 
without the consent of parties? and the second, if it has not, will 
it send the cause back to the Court below to enable the party, if 
he can get permission there to amend. The rules of practice in 
a Court of Equity are, to a certain extent, the law of the Court 
and expressive of its power. Upon this subject, the Clerk of the 
Court and the gentlemen of the bar in attendance have been con- 
sulted ; and finding a difference of opinion to exist, we have called 
in aid the experience of the late Chief Justice Rurrin, who was 
here. For many years the presiding officer of the Court, no one 
is better able to point out its practice. He stated to us that in his 
experience, this Court never allowed amendments in bills in Equity 
in matters of substance, but by the consent of parties, for the rea- 
son that it never was considered to be within its power. We are 
satisfied it is not within our power to make the amendment asked 
for, as it is one of substance, and the defendant does not agree to 
it. ‘This is not a Court of original jurisdiction, except in a few 
cases provided for by the Legislature. Bills are filed in the Court 

* below, and there the causes are prepared for hearing. When set 
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for hearing, they may be brought here either by an appeal from 
the Court below, or may be removed by the parties. No cause 
in Equity can be removed here, until it is so set for hearing. If 
such an amendment could be made here, without consent of 
parties, it would be necessary, according to the course of the Court, 
to get rid of the decree setting the cause for hearing ; and the 
moment that was done, the cause would be out of Court here. 
We are fortified in the conclusion to which we have come, by the 
Acts of 1822 and 1825, now constituting the 14th.sec. of the 33 
ch., Revised Statutes. They provide that the Supreme Court 
shall have power to amend proceedings by making parties, and 
taking testimony when required. The Act constituting the Su- 
preme Court was passed in 1818, and if it has a power inherent in 
it to make amendments, as has been urged, then the Acts referred 
to were entirely unnecessary. It is evident the Legislature did 
not so consider the power given ; and from the manner in which 
cases are directed to be brought from the Courts of Equity to this 
Court for hearing, by the Act of 1818, no amendment affecting 
the order for the hearing can be allowed here. If it could, anew 
case might in effect be made in the bill, so as virtually to assume 
original Equity jurisdiction for the Court. Such a course on the 
part of the Court would be justly regarded by the Legislature and 
the profession with extreme jealousy, as it would be, in effect, 
allowing bills to be filed here, and here prepared for hearing. 

Can this Court remand a cause for the purpose of amending? 
This is a discretionary power, and can and may be used by the 
Court as justice and equity may require. From the same high 
authority we learn that after a cause is brought on to a hearing, 
the remanding of Equity cases for the purpose of amendment, has 
been, under the practice of the Court, confined to cases of surprize 
or of agreement between the parties. Here there is neither; and 
we should, without hesitation, dismiss the bill but for the answers. 
They have met the bill upon the title which the plaintiff has re- 
lied on in his testimony ; to that title the testimony has been di- 
rected on both sides, and the parties have gone to a hearing on it. 
Another reason influences us: we are desirous, as far as we can, 
of avoiding delay. The case of Parker and Coggin v. Leathers, 
decided at December Term, 1846, bears us out in the decree we 
make, 
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Pearson, J. The bill is defective in substance. It intro- 
duces the plaintiff as the only child of Benjamin W. Williams, 
dec’d., who died seised and possessed of a very large real and 
personal estate, leaving him surviving the plaintiff, his only child, 
and his widow, who is one of the defendants. It suggests that 
it is alleged the father of the plaintiff left a will, but if such is 
the fact and tt is deemed material, the plaintiff holds the defend- 
ants to strict proof thereof. It then avers that one Archibald Mc- 
Bride, who was the father of the widow, under pretence that 
there was a will in which he was named executor, and from 
which will the widow dissented, took possession of the whole es- 
tate, real and personal, and that by an exorbitant allowance to 
the widow for a year’s provision, by an excessive dower, and by 
the fact that she was allowed (owing to an impression that in con- 
sequence of a large debt, the widow and child « would be left 
destitute, and that bids made for her would enure to the benefit of 
the child as well as herself,) to buy many valuable negroes, fur- 
niture, &c., &c., at prices merely nominal, and by reason of this 
sacrifice of the personal estate, the defendant Chalmers, who had 
intermarried with the widow of the plaintiff’s father, and who 
had in the County of Orange been appointed guardian for the 
plaintiff, (leaving the validity of the appointment an open ques- 
tion,) was enabled to obtain a decree for the sale of the real es- 
tate, at which sale the defendant, Chalmers, purchased several 
tracts of land for inadequate prices ; and by these actings and do- 
ings, the plaintiff, who is the only child of Benjamin W. Wil- 
liams, finds that he is poor while his stepmother is rich.”” The 
object of the bill and the whole scope of it is, that he, in the 
character of the only child of his father, may have an account of 
his father’s estate, so as to be informed what has become of it, 
and to have all the alleged abuses investigated and put right. 


During the progress of the hearing, and in fact after the hear- 
ing was almost ended, it was suggested to the counsel for the 
plaintff, Mr. Strange, that his bill was fatally defective in sub- 
stance ; for if there was a will, about which the plaintiff made a 
question, and held the defendants to strict proof, then the plaintiff 
was obliged to make title under the will as legatee or devisee ; 
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and if there was no will, the plaintiff had set out no title ; that 
the bill was evidently framed on the idea of charging McBride as 
Executor de son tort, but that such a fiction, although adopted in 
Courts of law to enable creditors to get their rights, had never 
obtained in Courts of Equity in behalf of the next of kin ; and 
that in fact the next of kin had no title except through an admin- 
istrator, by force of the Statute of Distributions. 

Mr. Strange, seeing that upon this view of the case, his bill 
would necessarily be dismissed, asked leave to agnend ; and if 
that should be against the course of the Court, then he asked 
that the cause might be remanded, to the end that the amend- 
ment might be made in the Court below—stating frankly, that in 
drafting the bill, and while piling up the circumstances of fraud, 
he on purpose left it as an open question, whether the father of 
his client died testate or intestate ; and he suggested in support of 
his motion to amend, that the defendants averred in their answers 
that the plaintiff’s father had left a will, and that all of the proofs 
were taken on that supposition. 

I confess, that at first 1 was strongly inclined to allow the 
amendment to be made in this Court, although it would have 
entirely altered the frame of the bill, and introduced the plaintiff 
in a new character ; for I could not see that it was worth while 
to send the case back to the Court below, when it would, asa 
matter of course, be sent back again to us. But upon consulting 
Mr. Freeman, the very able and experienced clerk of our Court, 
who has been acting for upwards of twenty years, he stated that 
according to the practice of the Court, after a cause was opened 
on the hearing, no amendment in matter of substance had ever 
been allowed. The Court then called in aid the experience of 
the late Chief Justice Rurrin. He fully supported Mr. Free- 
man, and stated, that according to the practice of the Court, af- 
ter a cause is opened on the hearing, if there was a defect ina 
matter of substance, the bill was dismissed as a matter of course, 
but without prejudice-—the plaintiff paying costs: that he never 
had known an amendment of the kind to be allowed, and he 
knew of but one case in which the Court had departed from the 
practice of dismissing the bill, and had allowed the plaintiff, not 
to amend here, but to have the cause remanded, in order to get 
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the amendment made below. He further stated that he opposed 
that infraction of the practice of the Court ¢ofis viribus, but the 
motion to remand was allowed, upon the plaintiif’s paying all 
the: costs, as in case the bill had been dismissed: And so we find 
the entry upon our record, Parker and Coggin v. Leathers, 
December Term, 1846, to which he referred us. 

1 am not disposed to violate a practice which is thus shown to 
have been uniform since the organization of this Court, and vol- 
untarily consent to allow the cause to be remanded, with a view 
of amendment below—thereby adding another case to that of 
Parker and Coggin v. Leathers. 

As there has never been an amendment in matter of substance 
allowed here, the Court will not depart from a fixed practice ; and 
the motion to remand is allowed upon the very special circum- 
stances, that all of the defendants aver that the father of the 
plaintiff left a last will which was duly admitted to probate—the 
settlements alleged were made with him in the character of legatee 
and devisee—and, in fact, all the proofs are taken upon that sup- 
position. So that the defendants have aided the plaintiff, as far 
as they can, in setting out his title; but according to the settled 
practice, a plaintiff must allege and set out a title for himself, and 
cannot rely on proofs or admissions. Proof without an allegation 
is no better than an allegation without proof. 


Per Curiam. Cause remanded, with costs. 








ELIZABETH MALLORY against JOHN MALLORY, EX’R. OF CHARLES 
MALLORY AND OTHERS. 


A Court of Equity will not entertain a bill for specific performance, in which the material 
terms of the contract sought to be enforced, are not distinctly set forth. 

Hence, a bill brought by the widow against her husband’s devisees and representatives 
for specific performance of an ante-nuptial agreement to settle upon her “ a plantation 
and permanent home for life,’ must distinctly set forth what land, where situate, the 
uumber of acres, &c. 

In equity, as at law, the proofs must correspond with the allegations of the bill ; and the 
Court will neither allow substantial amendments of the bill to be made on the hearing, 
in order to meet objections on account of variance, nor, except under peculiar circum: 
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stances, will it remand the cause, with a view to having such amendments made in the 
Court below. 

See Williams v. Chalmers, ante. 

(The case of Foster v. Jones, 2 Dev. & Bat. Eq. 201, cited and approved.) 


Cause removed from the Court of Equity for Granville coun- 
ty, at Spring Term, 1852. 

This was a bill filed by the plaintiff, as the widow of Charles 
Mallory, deceased, against the executor and devisees and legatees 
of the said Charles, for the specific execution of an ante-nuptial 
marriage contract. 

It stated that the plaintiff was a maiden lady of about fifty 
years of age, boarding at the house of a friend in the county of 
Orange, and owning ten young and valuable negro slaves, when 
Charles Mallory, who was then a widower, about sixty-five 
years old, made proposals of marriage to her; that the said 
Charles resided on a tract of land which he owned in the county 
of Granville, about twenty miles from the house of the friend 
with whom she was boarding ; that he had then five children by 
a former marriage, all of whom were of age and settled in life, 
having been advanced from time to time by their father ; that she 
at first declined acceding to his proposals, but yielding at last to 
his importunities and the advice of her friends, she consented to 
marry him, provided he would make a suitable settlement upon 
her ; that he readily consented to do so, and it was agreed be- 
tween them, that he should have a deed of settlement prepared, 
by which ‘ he would assure her in the title to all her slaves, and 
in their increase, together with the profits and proceeds of their 
labor absolutely and forever, free from all control or right in or 
claim to them, their increase, and the profits of their labor on his 
part, or that of his children by his former marriage ; and that she 
should continue to command and control the said slaves in all 
things as though she were single. He further proposed to settle 
on her by said deed a plantation as a permanent home for her 
life.’’ The bill then stated, that the said deed of settlement was 
never prepared by the said Charles; that he made many false 
excuses why it was not done, and practiced many fraudulent arts 
and devices to her to induce her to marry him before it was done, 
solemnly promising her that it should be done as soon after their 
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marriage as % suitable person could be procured to draft the in- 
strument ; that she, relying upon his solemn promise, did marry 
him, without the said deed having been prepared, or any writing 
evidencing the said agreement having been drawn up ; that after 
the marriage, he repeatedly promised to fulfil his said contract by 
executing a proper deed, or by providing for her to the same ex- 
tent in his will ; all which promises he failed to perform, and that 
he at last died, leaving a will, which was duly admitted to pro- 
bate, in which he made a provision for her far short of what she 
was to have by the said deed of settlement. The prayer of the 
bill was for a specific execution of the contract therein before set 
forth. Answers were filed by the defendant, John Mallory, as 
the executor of the said will, and by the other defendants as devi- 
sees and legatees therein named, and who were also the heirs at 
law and next of kin of the said Charles Mallory. 

In all the answers it was positively denied, so far as the defend- 
ants had any knowledge, information or belief, that the said 
Charles ever made any promise to the plaintiff, either before or 
after his marriage with her, to execute a deed of settlement of any 
kind ; and all the defendants except the executor expressly refer- 
red to and relied upon as a defence, the Act making void parol 
contracts for the sale of land and slaves. A replication was put 
in to the answers, and much testimony was taken by both parties ; 
after which the cause was set for hearing, and transferred to the 
Supreme Court. 


Moore, for the plaintiff. 
Lanier and Gilliam, for the defendants. 


Batre, J., after stating the case as above set forth: This 
cause was brought on for hearing at the last June Term, and has 
been heard again at the present term. ‘The main question, 
whether the contract being by parol, can, under the circumstances 
of fraud charged in the bill, be specifically executed in this Court, 
has been fully and ably debated by counsel on both sides. The 
question is a very important one, and it is a matter of regret that 
the state of the pleadings and proofs precludes us from consider- 
ing and deciding it. But it is manifest that the bill cannot be 
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sustained in its present shape. ‘The contract set forth in it, so far 
as the land is concerned, is entirely too vague and uncertain. It 
is, that the intended husband was to secure the plaintiff by the 
deed of settlement ‘‘a plantation and permanent home for her 
life:’? What plantation? Where situated? How many acres? 
What value? With regard to these important particulars, the 
contract is entirely silent ; and yet it is one of the first principles 
of the doctrine of specific performance, that the contract sought 
to be performed must be certain and clear in all its material terme. 
1 Chit. Gen. Prac. 828 ; 2 Story’s Eq. Jurisprudence, sec. 751 
and 764. It is true that the bill states that the husband, at the 
time of the marriage, lived on a certain plantation in the county 
of Granville, which he continued to own during his life, and ef 
which he died seised, and prays that that particular plantation 
may be conveyed to her for life. But there is nothing in the 
pleadings to show ¢hat to have been the plantation which the par- 
ties had in contemplation ; and if we look into the proofs, instead 
of finding any thing to solve the difficulty, we find uncertainty 
rendered still more uncertain. 

The counsel who argued the cause in this Court, seeing the 
force of this objection endeavored to avoid it by abandoning that 
part of the contract which related to the land, and insisting upon 
the specific execution of it so far as it related to the slaves. This 
he contended he had a right to do upon the ground, that the plain- 
tiff was not compelled to insist upon the performance of all that 
was stipulated in her favor, bat might give up such part as she 
chose ; and he relied also upon the application of the maxim uwéile 
per inutile non vitiatur. Yielding to the counsel that for which 
he contends, still an insurmountable obstacle is presented by the 
proofs. ‘The weight of the testimony taken by the plaintiff to 
establish the terms of the proposed marriage settlement is, that she 
was to have her property, and he to have his. ‘That is certainly 
not the contract stated in the bill, and yet in equity, as well as 
at law, the proofs must correspond with the allegations, and a 
substantial variance is as fatal in the one as in the other. Foster 
v. Jones, 2 Dev. & Bat. Eq. 201. The counsel, to remove this 
objection, moved the Court for leave to amend the bill, by striking 
out that part of the statement of the contract which related to the 
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land, and inserting, that the contract was, that the plaintiff’s slaves 
were to be settled upon her, and that she, in consideration there- 
of, was to relinquish all claim to any portion of his estate, in the 
event of her surviving him: And further to amend the prayer by 
striking out what regards the land and adding, that she submitted 
to execute a proper release of her claims to any part of her hus- 
band’s estate, either under the will or by way of dower or other- 
wise. ‘The counsel moved further, that if he were‘not allowed 
to amend here, the cause might be remanded to the Court below, 
in order that he might apply for leave to amend there. The 
amendment proposed is manifestly one of substance, as it will 
change very materially the frame of the whole bill. ‘The contract 
to be stated will be essentially different, claiming less for the 
plaintiff, and conceding something to the husband. Such being 
the case, we cannot allow the amendment in this Court, as we 
have decided at this term in Williams vy. Chalmers. To the 
- reasons given in the opinions filed in that case, it may not be in- 


if uppropriate for us to add, that if we yield to this application, (upon 


the ground urged by the counsel, that it is useless to send the case 
back, when it will be immediately returned to us,) another and 
another will be made, until the result will be that causes totally 

prepared for a hearing will be removed to this Court, under the 

pectation that they can be amended in any manner and to any 
extent, after they get here. A jurisdiction, in effect original, will 
be thus imperceptibly usurped, which the Legislature has never 
confered upon it, and never intend to confer upon it. 

The reasons given for the order in Williams v. Chalmers are 
conclusive against the allowance of the alternative motion. There 
is a marked difference between the two cases. In Williams v. 
Chalmers, the title which the plaintiff had failed to set out, was 
aided, as far as it could be, by the answers ; and all the proofs 
were taken upon the supposition that there was no defect in that 
particular. Here the contract which the plaintiff seeks to enforce 
is denied out and out. The defendants aid the plaintiff in noth- 
ing—mislead her in nothing. She is informed from the beginning 
that every matter of law and every matter of fact which can be 
disputed, will be disputed. She cannot say that the defendants 
have lulled her into a false security, and claim the indulgence of 
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the Court on that account. With a fair warning that the defen- 
dants would contest every debateable question, either of law or 
fact, she brings on her cause for hearing, and she must abide the 
usual result of failure. 

The uniform practice of the Court, which the nature of its 
jurisdiction rendered necessary, and which has been acted upon 
from its organization to the present term, witha solitary exception, 
and that exception opposed by the late very able Chief Justice, 
ought not to be departed from, unless under very peculiar circum- 
stances, such as we have shown do not exist in this case. 

But it is urged that the only difference in effect, between re- 
manding a cause upon the payment of all costs, with a view to an 
amendment in the Court below, and dismissing it without preju- 
dice, is in the delay which the latter course may occasion, and 
that, therefore, the Court ought rather to adopt the former, in 
order to expedite the cause. ‘a 

Without inquiring whether there may not be a more importante” 
difference, either to one party or the other, with regard to the an- 
swer or the proofs, than that which has been assumed, we cannot \_ 
be insensible to the advantage of having a settled rule, and to the 
necessity of adhering to it. Such rule may perhaps sometimes 
operate more or less harshly ; but the very fact that it has so lo 
existed as a rule, is streng evidence in its favor, that its ceva 
effect has been beneficial. 

The bill must be dismissed with costs, but without prejudice. 


Per Curtam. Bill dismissed with costs. 


ALEXANDER J. TROY & WIFE MARIA, AND OTHERS against ROBERT 
E. TROY. 


Where a tract of land was given in trust for the sole and separate use of a married wo- 
man for life, remainder in trust for her children living at her death, a Court of Equity 
will not decree a sale thereof, with a view to a re-investment of the proceeds, upon 
the ground that the land is valuable principally for its timber, and yields no present 
rents and profits. 

In decreeing a sale, the Court will regard the interests of persons most to be affected by 
its action—-particularly when those persons are infants. 
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Tue plaintiffs filed their petition in the Court of Equity for 
Bladen County, at Spring Term, 1852, praying for the sale of 
certain lands therein described. ‘The said lands were by Dr. John 
Smith conveyed by deed, bearing date 3rd day of December, 
1850, to the defendant, Robert E. Troy, “ in trust for the sole and 
separate use, benefit and behoof of the said Maria J. Troy, wife 
of the said Alexander J. Troy, for and during the term of her 
natural life, and at her death, in trust for the use and benefit of 
such child or children as she shall have living at the time of her 
death, or the lawful issue of such and their heirs forever, to be 
divided amongst them, according to the laws of North Carolina ; 
and in case the said Maria J. Troy shall leave no child or children 
or issue of such, then in trust for the use and benefit of said 
Alexander J. Troy and his heirs, provided the said Alexander J. 
Troy shall survive his said wife ; but in case all the children of 
the said Maria and also her ltusband the said Alexander should 
die, and the said Maria should be left surviving, without either issue 
or husband living, then in trust for the said Maria, her heirs, &c.”’ 

The said Alexander and Maria J. Troy have issue three chil- 
dren, who are infants, and are joined in the petition as_ plaintiffs 
by their next friend, their father. The petition states, that said 
lands are not in a state of cultivation, that they yield no rents, and 

are principally valuable for the timber thereon, which at present 
would command a high price ; and that a sale of the same would 
greatly promote the interests of the tenant for life, and also of the 
ulterior cestui que trusts. Accordingly, the prayer is for a sale 
thereof by the trustee, Robert E. Troy,anda re-investment of the 
proceeds in other lands or in stocks, to be held upon the same 
trusts and limitations. 

The defendant answers, admitting the material allegations of 
the petition, and submits to any decree the Court may make in 
the premises. 

At said Spring Term, 1852, there wasa reference to the Master 
to report whether a sale of the said lands would promote the inter- 
est of the petitioners ; and he recommended a sale in his report 
» which was accompanied by an affidavit of two persons, who state 
that they are well acquainted with the land, and think that the 
interests of the petitioners would be advanced by a sale thereof. 
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Upon which state of the pleadings, the cause was set for hearing, 
and by consent transmitied to the Supreme Court. 


D. Reid, for the petitioners. — 
No counsel for the defendant. 


BattrLe, J. There can be no doubt that the trustee has no 
power to sell the lands conveyed to him by Doctor John Smith in 
trust for the petitioners. And from the fact that an express power 
is conferred upon him to sell one or more of the slaves under cer- 
tain circumstances, it may fairly be inferred that the grantor did 
not infend that he should ever sell the lands. That a Court of 
Equity has, in this State, the power to decree a sale of lands held 
in trust for a feme covert and infants, upon the petition of the feme 
and the guardian of the infants, we think cannot be questioned ; 
and in a proper case, such a sale will be ordered, and the proceeds 
directed to be laid out in the purchase of other lands, or perhaps 
vested in stocks, and settled upon the same trusts. Whether the 
power of the Court extends to & case like the present, where the trust 
is for a clagfof persons, some of whom may, but have not yet, 
come into existence, it is unnecessary for us to decide ; for, admit- 
ting such a power, we do not think this a proper case for its ap- 
plication. It is undoubtedly the duty of the Court, when it is 
called upon to exercise its jurisdiction in directing a sale, to see 
that the benefit of the persons most interested will be promoted, 
particularly when those persons are infants. This duty would be 
still more imperative, if the Court could act where the trust might 
embrace persons not yet in existence. Applying this caution to 
the case before us, we cannot fail to perceive, that though the in- 
terests of the tenant for life might be essentially promoted by a 
change of the property, it is by no means so clear that the benefit 
would extend to the children. Their benefit was undoubtedly 
most in the contemplation of the grantor ; for the fee is given to 
them, while a life estate only is given to their mother. The use 
which she and her husband can make of the lands, may possibly 
be more restricted than the grantor intended ; but that cannot have 

“any influence upon us. The lands are stated in the petition to be 
valuable principally for the timber growing thereon, and it is cer- 
tain that the less use which can be made of them by the tenan 
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for life, the more valuable they will be for the remaindermen. 
That fact was no doubt known to the grantor, and hence it is very 
probable that he intended these lands as a certain provision for his 
grandchildren. ‘The reasons ought to be very strong, which should 
induce us to do any act which might have a tendency to disap- 
point that intention. 

But it may be said, that upon a reference by the Court of Equity 
for Bladen County, the Master reported that the interests of the 
infant petitioners would be promoted by the sale of the lands in 
question. That report is based upon the testimony of two wit- 
nesses who give no reasons for their opinion, except that they are 
acquainted with the lands. We have come to a different conclu- 
sion. We think that a sale at present would not be benefical to 
the infants ; but as a state of things may possibly arise at some 
future time, when a sale would be greatly to their advantage, we 
will dismiss the petition without prejudice, but with costs. 


Per Curiam. Petition dismissed. 


= 





MARTHA MASON against JOSHUA HEARNE. 


Where A. took an absolute deed for a tract of land from B., and then executed an agree- 
ment in writing with C., reciting that ‘“‘ he had a deed for C’s land,”’ for which he had 
paid the purchase money, and therein bound himself to make C. adeed on her paying 
back the said purchase money within two years; and it appearing thus, as well as 
from other facts, that A. was to hold the land merely as a security for his debt :—Held 
that C., upon her payment of the purchase money, was entitled in this Courttoare- . 
conveyance of the land from A., and to an account for the rents and profits—the time of 
payment not being of the essence of the contract. 


Cause removed from. the Court of Equity of Stanly county, 
at Fall Term, 1852. 

The plaintiff by her bill, filed 11th February, 1851, alleges 
that several years since, her father, John Mason, now deceased, 
contracted with one Henry Davis for the purchase of a small tract 
of land, at the price of fifty dollars. 'That her father, in his life- 
time, paid Davis a part of the said purchase money, to wit, $20; 
and finding himself unable to pay the balance, transferred his 
claim to the plaintiff, who states that she then made an arrange- 
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ment with the defendant, by which it was agreed that he should 
pay to Davis $30 : and become her surety to him in a note for 
$5.55, the balance due for the land ; which arrangement was 
carried into effect, and the defendant thereupon took a deed to 
himself for the land, and executed the following agreement in 
writing with the plaintiff: 


“‘No. Carolina, Stanly County, 13th Feb’y., 1843. 

‘< Articles of agreement between myself and Martha Mason. 
‘‘] certify that I have a deed for her land to which I paid thirty 
‘¢ dollars for the land, on which no lives, 50 acres, which I bind 
‘myself to make her a deed for the same, if the said Martha 
‘< Mason pays me the thirty against the 13th day of February, 
«1845. J. Hearne.”’ 


Afterwards, from time to time, the plaintiff states that she did 
work and labor for the defendant to the value of $19.05, (an ac- 
count whereof is exhibited,) and having also taken up her note 
to Davisyghe offered to pay the defendant the sum mentioned in 
the above agreement, and take a conveyance of the land—which 
he refused, saying ‘‘ that it was too late.’? That she still remain- 
ed (with her mother) in possession of the land, and the defendant 
brought ejectment against her and turned her out of possession ; 
and further, that he had sued out a warrant against her for the 
rent of the premises, and recovered judgment thereon for $25— 
on which judgment he entered a credit of about $17, for the said 
labor and services rendered by her ; whereas she charges that she 
was not to pay rent, and that said credit should, according to their 
agreement, have been applied to the payment for the land. The 
plaintiff then states, that she afterwards, to wit, in September, 
1850, made a formal tender in gold coin to the defendant, of the 
balance due him under their said agreement, according to the 
above showing ; and that he positively refused to accept the same 
and execute a deed to her. The prayer is that he be decreed to 
execute a conveyance, and for an account. 


The defendant, in his answer, admits that ‘‘ he purchased the 
land of -Davis ’’—having before refused to become the plaintiff’s 
surety for the purchase money ; and he admits the agreement 
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with her, above set out ; but he avers, that she failed to pay the 
$30 therein mentioned within two years; and that remaining in 
possession, she agreed, soon after her father’s death, to pay him 
for the rent of the premises $5 per annum. ‘That after her de- 
fault, he did bring ejectment against her and evicted her ; and al- 
so that he sued out a warrant and obtained judgment against her 
for $25, on account of said rent, and credited the same, as charg- 
ed in the bill, for her work and services rendered—which he in- 
sists he had a right to do, under their said agreement. 

As to the first alleged tender, he denies that the plaintiff ever 
offered to pay him, until after the expiration of the two years, the. 
time mentioned in the above contract, and after ejectment brought. 
against her ; and he admits, that in September, 1850, he did re. 
fuse the tender as charged ; and he insists on his right in equity, 
as well as at law, to hold the land.- 

Replication was taken to the answer, and the parties took testi- 
mony, principally as to the fact of plaintiff’s agreement to pay 
rent, and as to the manner in which her payments to defendant 
were to be applied. 


J. H. Bryan, for the plaintiff. 
No counsel for the defendant in this Court. 


Pearson, J. The plaintiff is entitled to the relief she asks 
for. The agreement in writing, signed by the defendant, shows 
upon its face that the real intention of the parties in the transac- 
tion was to create merely a security ; and for this purpose the le- 
gal title was conveyed to the defendant, in trust to secure the re- 
payment of the thirty dollars, with interest, and then in trust to 
convey to the plaintiff. Such being the intention of the parties, 
time is not of the essence of the contract in this Court ; which is 
the principle upon which the Court allows an equity of redemp- 
tion, after the estate at law has become absolute, in all cases 
where the intention was to create merely a security. 

The defendant faintly denies that the deed to him was intend- 
ed as a security, and insists upon the fact that his agreement is in 
the form of a condition ; and that the condition has not been 
complied with, by a payment of the money, within the time fixed 
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on. That is true ; but in all mortgages, the form is that of an 
estate to be void upon condition of the payment of money ata 
fixed day. This Court regards not the form, whenever the real 
intention was merely to secure the payment of money, and will, 
upon the ground of ¢he intention, relieve against the forfeiture of 
conditions and penalties. The intention that the conveyance 
should only operate as a security is conclusively established, not 
only upon the face of the agreement, but by all the other facts 
and circumstances of the transaction. 

There must be a reference to the Master. In taking the ac- 
count, the plaintiff will be entitled to credit for the amount paid 
by her, and also for the profits of the land since the defendant has 
been in possession, including the amount collected by him under 


his claim of rent. 


Per Curiam. a Decree accordingly. 


OSCAR F. DUDLEY & WIFE AND OTHERS against JOHN WINFIELD, 
ADM’R., &c. 


The share of an infant of the proceeds of real estate, sold for partition under a decree of 
a Court of Equity, descends to the heir, upon the death of the person entitled, unless 
after arrival at age, he elects to take it as personalty. But the annual interest of such 
share, to the time of his death, goes to the next of kin. 

The Court will take no notice of averments in an answer, which are neither responsive 


to any allegation in the bill, nor supported by proof. 
(The cases of Scull v. Jernigan, 2 Dev. & Bat. Eq. 144, and Marsh v. Berrier, 6 Ire. 


Eq. 524, cited and approved.) 


Tue bill was filed by the next of kin of Thomas W. Lilly, 
deceased, against the defendant as guardian, and afterwards ad- 
ministrator, of the said deceased, for an account and settlement. 
The defendant, in his answer, submitted to an account ; and, upon 
a reference to the Clerk and Master, he made a report in which 
he stated the defendant’s accounts, both as guardian and adminis- 
trator. One item of charge was the proceeds of certain lands 
which had descended to the intestate from his grandfather, and 
which had been sold for partition while he was an infant, under 
a decree of the Court of Equity for Anson County, and the price 
thereof paid to the defendant as guardian. It was stated in the 
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bill, and admitted in the answer, that the intestate lived three or 
four years after he became of age, but the defendant never settled 
his guardian accounts with him, nor paid over to him his estate or 
any part thereof. . The reason assigned in the answer, for the de- 
fendant’s not having done so was, that the intestate ‘ was a man 
of insane mind, and incapable of making a settlement ;’’ but this 
was stated in the answer only, and no testimony was offered to 
prove it. The defendant alleged in his answer that the proceeds 
of the land, sold under a decree of the Court of Equity, were 
real estate, and were claimed by the heirs at law of his intestate, 
who'were different persons from the next of kin. He therefore 
excepted to the report of the Master: 1, because he had charged 
the said proceeds in the administration account in favor of the 
next of kin ; 2, because he had charged compound interest there- 
on ; 3, because he had charged gynple interest thereon. 

After the exceptions were filet the cause was set for hearing, 
and, by consent, transmitted to the Supreme Court. 


Winston, for the plaintiff. 
No counsel for the defendant. 


Barrie, J., after stating the case as above: We are of opinion, 
upon the authority of the case of Scull v. Jernigan, 2 Dev. & 
Bat. Eq. Rep. 144, that the first exception must be sustained. In 
that case, it was decided that the proceeds of land, sold for parti- 
tion under the Act of 1812, (1 Rev. Stat., ch. 85, sec. 7,) to 
which an infant is entitled, remain real estate until he comes of 
age and elects to take them as money. That case has been very 
recently referred to with approbation in Marsh v. Berrier, 6 Ire. 
Kq. Rep. 524. Its policy has been sanctioned by the Legislature 
in the Act of 1846, ch. 1, the 10th section of which declares, that 
all the proceeds of real estate which may be sold for the payment 
of debts by an executor or administrator, and not required there- 
for, ‘‘ shall be considered as real estate, and as such shall be paid 
over by the executor or administrator to such persons as would be 
entitled to the land, had it not been sold, or, in case of feme co- 
verts, invested as proceeds of sale made for partition.”? The 
construction of the Act of 1812 is thus settled by the highest au- 
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thority, and it is decisive, in favor of the defendant, of the question 
presented by the first exception ; for it is admitted in the pleadings, 
that the intestate did not receive from the defendant as his guar- 
dian any part of the proceeds of his land which had been sold for 
partition. He did not, therefore, elect to take them as personal 
property. We lay no stress upon the statement in the answer, 
that when the intestate came of age he was a man “‘ of insane 
mind, and incapable of making a settlement ;’’ because it is neither 
responsive to any allegation in the bill, nor proved. 

The second and third exceptions must be overruled, to the ex- 
tent at least of charging the defendant with the annual interest of 
the price of the land up to the time of the intestate’sdeath. ‘The 
interest which accrued during the infant’s life is personalty, as the 
profits of the land during that period would have been. But the 
capital and the interest thereon, since his death, belong to the heirs 
at law.’? Marsh v. Berrier, ubi supra. 

The report must be reformed in the particulars herein stated, 
and it will then be confirmed. “The costs must be paid out of the 
fund. 


Per Curiam. Decree accordingly. 


MERIDITH BARNES & WIFE ELIZA against ENOCH WARD AND OTHERS. 


Where the step-father becomes guardian to his step-child, he is not entitled to charge for 
board and other nécessaries, furnished his ward antecedently to his appointment as 
guardian—the infant being incompetent to contract therefor. 

Hence, where such guardian procured a release from the husband of his ward, soon after 
his marriage, of all his liability to account for property of the infant converted by him, 
and the consideration thereof was the alleged indebtedness of the ward for board &c., 
before he became guardian, a Court of Equity will restrain him from availing himself 
of such release in a suit at law by the ward on his guardian bond—the same being with- 
out consideration. 

(The case of Long v. Nercom, 2 Ire. Eq. 354, cited and approved. ) 


Cause removed from the Court of Equity for Robeson county , 
ut Spring Term, 1850. 

In 1828, the defendant Enoch Ward, intermarried with the 
mother of the plaintiff, Eliza, who was then a child. The said 
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Eliza then owned no property except a woman slave, named 
Sylvia, who afterwards bore a child ; and these were sold by the 
defendant, Ward, who received the price. In 1835, the bill 
states, that one Rhodes, as the next friend of the feme plaintiff, 
caused a suit to be instituted against the said Ward, to recover the 
value of said slaves ; and pending the action, in August of that 
year, he had himself appointed her guardian, and entered into 
bond with the other defendants as his sureties, and thereby de- 
feated the said action. In September, 1842, the plaintiffs were 
intermarried ; and in 1844, they instituted a suit at law upon the 
said guardian bond of the defendants, for an account of the value 
of said Sylvia and child, sold by the said Ward. ‘To this action 
the defendants pleaded a release by the plaintiffs. The suit 
was referred to a commissioner to state an account, and is still 
pending in the Superior Court of Robeson county ; and this bill 
was filed in 1846, for the purpose of restraining the defendants 
from availing themselves, in said suit at law, of the said release, 
given by the plaintiff, Meredith Barnes, to the defendant, Enoch 
Ward, on the 6th day of January, 1843; which the bill alleges 
was without consideration, (except that the plaintiffs received a 
small hog worth about one dollar and fifty cents,) and was ob- 
tained under circumstances’ of fraud and imposition—the said 
Meredith alleging, among other things, that he is illiterate and 
unable to read, and that he signed said paper, after much impor- 
tunity by the defendant, Ward, and supposing it to be a mere re- 
ceipt in full of his wife’s claim. 

Enoch Ward, in his answer, admits that he sold said slaves for 
the sum of $400, which he says was a fair price. He also ad- 
mits that the sum of money expressed in said release, to wit, five 
dollars, was not paid by him; but he denies that the same was 
fraudulently obtained, and avers that it was given in consequence 
and in consideration of the feme plaintiff’s indebtedness to him, 
of which she well knew, for board and other necessaries furnish- 
ed her, from the year 1828, down to the time of her marriage, in 
1842 ; an account whereof, (including an item of one hundred 
and fifty dollars for her wedding dinner,) is exhibited with the 
answer, amounting to $1,247. The other defendants adopt the 
answer of Ward, and with him they insist that the plaintiff, Mere- 
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dith, well understood, at the time he executed it, the character of 
the instrument relied on by them, as a release from the plaintiffs’ 
demand at law. 

Upon this state of the pleadings, the cause was set for hearing, 
and by consent of parties transmitted to this Court. 


Strange, for the plaintiffs. 
W. Winslow, for the defendants. 


Nasu, C.J. The bill is filed to restrain the defendants from 
pleading, or using at law, a release given by the plaintiff Barnes 
to the defendant Ward. Ward, afier he married the mother of 
Eliza Barnes, and before his appointment as her guardian, took 
into his possession a negro woman, the property of his ward. This 
negro he sold, and the action at law is upon the guardian bond 
to call him to account ; and he has pleaded the release in his de- 
fence. ‘The equity of the plaintiffs consists in the alleged fact that 
the release was given without any consideration. This fact would 
not avail the plaintiffs at law, because the instrument, being under 
seal, they cannot deny, in that forum, that it was given without 
consideration—they are estopped to deny it. But a Court of 
Equity is not so restrained. They may and will look into the 
consideration, and if they see that it was obtained by fraud or im- 
position, or by taking undue advantage of the situation of the 
party executing it, they will either set it aside altogether, or restrain 
the party holding it, from making use of it at law. The consid- 
eration mentioned in the release is five dollars ; and the defendant 
admits no money was paid by him, but alleges that the feme 
plaintiff, his ward, was indebted to him in a sum much beyond 
the value of the negro ; and to sustain his claim, he sets forth an 
account against her, amounting to the sum of $1,247. In Apmil, 
1828, the defendant Enoch Ward married the mother of Eliza 
Barnes, the feme plaintiff, and in August, 1835, he was regularly 
appointed her guardian. ‘The account exhibited by him againet 
her commences with his marriage, and runs down to the time of 
the marriage of the plaintiffs, in 1842. From 1828 to 1835, the 
defendant is entitled to nothing for the board and maintainance of 
the plaintiff, Eliza. It was at one time held, under the construc- 














IN THE SUPREME COURT. 





Barnes & wife v. Ward and others. 





tion put upon the Statute of the 43rd Eliz., ch. 2, and others on 
the same subject, that where a woman, having children by a for- 
mer husband, marries a second time, her second husband was 
bound to maintain the children. 2 Bulst.346. But this doctrine 
has been overruled, and it is now settled that a husband is not 
bound to support the children of his wife by a former husband. 
Tubb v. Harrison, 4'T. R. 118, Cooper v. Martin, 4 East. 75, 
2 Show. 955. The step-father stands, in that respect, towards his 
step-child as any other stranger ; and if, after the child comes of 
age, he promises to pay for his maintainance, an action can be 
maintained, because the step-father was not bound in law to sup- 
port him :—if he had been, the subsequent promise would have 
been a nudum pactum. 'The defendant Enoch Ward was, then, 
under no legal obligation to maintain the plaintiff Eliza, and she 
was under no legal obligation to serve him. For that portion of 
the account, then, preceding the appointment of the defendant as 
the guardian of Eliza, he had no legal claim upon her, as sie 
was under age at the time of her marriage. The answer of Enoch 
Ward states that Eliza had no property except that negro woman, 
who was sold by him with her infant for $400, which sum was, as 
he states, a full price. The law of this State does not suffer a 
guardian, in maintaining his ward, to exceed the annual income 
from the ward’s property. Rev. Stat.,ch. 54, sec. 22. A Court 
of Equity, under peculiar circumstances—as where the infant 
cannot be entitled to maintainance as a pauper, and from want 
of bodily health or strength, or from mental imbecility cannot be 
bound out as the law directs—may apply a portion of an infant’s 
property to his maintainance, as a matter of necessity. Long v. 
Norcom, 2 Ire. Eq. 354, These remarks are made to show the 
fraudulent object of the defendant, Enoch Ward, and the oppres- 
sive use he made of the advantage he possessed, in procuring the 
release—considerations which could not be loéked into in a Court 
of law. The answer states that the plaintiff, Eliza, knew she 
was greatly indebted to him. Doubtless his unfounded claim was 
not unknown to her ; and if any thing were wanting to show the 
intention of the defendant, it would be made manifest by the last 
item in the account, which is one hundred and fifty dollars for @ 
marriage dinner, for a girl who it is stated in the answer had ne 
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property, and was a minor. Had the bill asked for an account, 
we should have ordered one ; but the plaintiffs are content to take 
it in the action at law, and there is no doubt it will be so taken 
there as to do justice to all parties, and the defendant will receive 
all just and legal credits, including the pig. An injunction against 
proceedings in another Court isan auxiliary writ to restrain parties 
from proceedings before the ordinary tribunals, where equitable 
elements are involved in the dispute. The dissolution of the in- 
junction, upon the coming in of the answer, is a question of dis- 
cretion to the Court, whether on the facts disclosed in the answer, 
or as it is technically termed, on the equity confessed, the injunc- 
tion shall be at once dissolved, or whether it shall be continued to 
the hearing. Here the object of the injunction is to restrain the 
defendant from pleading, or availing himself of the release execut- 
ed by the plaintiff, Meredith Barnes, on the ground that it is in- 
iquitous, witH®ut consideration, and’contrary to equity and good 
conscience so to use it; and the defendant’s answer fully satisfies 


us upon all these particulars, and that the equity of the plaintiffs 
is sufficiently confessed. Adam’s Equity 196, Minturn v. Sey- 
mour, 4 Johns. Ch. Rep. 497. 

The cause is before us for final hearing, and the injunction must 


be made perpetual. 
Per Curiam. Decreed accordingly. 


THOMAS O. HUNTER AND OTHERS EX’RS. &c. against HIRAM W. HUS. 
TED AND ANOTHER, EX’RS. &c. 


A widow who dissents from her husband’s will, is entitled, under the Act of 1836, to the 
same share of her husband’s personal estate, as in case of his intestacy. 

Therefore, where the testator, by his will, gave to his wife certain slaves and other per 
sonal estate, and the executors hired out all the slaves, and the proceeds of those be 
queathed to the widow were less in proportion than those of others, and one of the 
slaves bequeathed to her died :—Held, in a bill brought by the representatives of the 
widow, (who dissented,) that she was entitled to an account of the estate, as of the 
time of settlement, and not of the death of testator.* 





* This cause was decided at last June Term; and C. J. Rurrtn, dissenting from the 
majority of the Court, retained the papers to file his opinion; but having afterwards re 
signed his seat, no opinion was filed by him. Reporter. 
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Cause set for hearing upon the bill, answer and exhibits ; and 
removed, by consent, from the Court of Equity for Wake, at 
Spring Term, 1852. The pleadings and facts of the case are 
sufficiently set forth in the opinion delivered by this Court. 

The cause was argued at last June Term by the late 


W. H. Haywood, Jr., for the plaintiffs, and by 
_ J. H. Bryan, for the defendants. 


Pearson, J. The bill is filed by the executors of Elizabeth 
McLeod, against the executors of John McLeod, for a settlement 
of his estate, under the direction of a Court of Equity. 

John McLeod died in December, 1849, leaving him surviving 
his widow, Elizabeth McLeod, and no child, nor the descendants 
of any—having made and published a last will, which was ad- 
mitted to probate in February, 1850, at which tinfe the widow 
entered her dissent. The testator had a large personal estate. 
He bequeathed to his widow certain negroes and other personal 
estate ; he made specific bequests of certain other negroes to dif- 
ferent persons ; and he left other negroes and property not specifi- 
cally disposed of, which he directed to be sold, and the proceeds 
applied to the payment of debts and of sundry pecuniary lega- 
cies. The executors have hired out the negroes, and thereby re- 
alized a considerable amount. The proceeds of the hires of the 
negroes, bequeathed to the widow, are less in proportion than 
those of the other negroes ; and one of those bequeathed to her 
has died. ia ing 

Three questions are made :—Does the loss of the value of the 
negro that has died, fali upon the widow? 2. Is she to lose by 
the fact, that the negroes bequeathed to her, hired for less in pro- 
portion—some of them being chargeable? 3. Is the settlement 
to be made upon the basis of the value of the negroes at the 
death of the testator, or at the date of the settlement? These 
questions depend upon the same principle, and a decision of the 
first will dispose of the others. 

The law gives to a widow the right to dissent from her hus- 
band’s will, and upon her doing so, she becomes entitled to the 
same share of his personal estate that she would have been enti- 








~" MIICM LAW LIQGRARY 


~~ MICH LAW LISRARY 


: 





DECEMBER TERM, 1852. 





Hunter and others v. Husted and others. 





tled to under the Statute of distributions, in case of his intestacy ; 
that is, to one third part, if there be no child, or not more than 
two, and a child’s part, if there be more than two. Rev. Stat. 
ch. 121, sec. 12. The 13th section provides, that in allotting 
this share, ‘‘ it shall be the duty of the. Court to allot the same 
with as little derangement of the provisions of her husband’s will 
as is practicable.”’ 

The question is, how far this clause controls and restrains the 
rights of the widow? She claims, not as a creature of her hus- 
band’s bounty, but as one having a right secured to her by law. 
She has an election to take under the will, or to refuse the pro- 
vision intended for her, and claim the share that she would have 
been entitled to under the Statute of distributions ; and it seems 
to us that the most natural and proper construction, by which to 
make the different sections of the Statute stand together, is, that 
in case of dissent, the amount of the widow’s share is to be ascer- 
tained precisely as if the husband had died intestate : that is, in 
this case, upon the settlement, ascertain the value and amount of 
the whole personal estate, after the payment of debts, and ene 
third of that is the amount of the widow’s share. But in allot- 
ting, viz., paying over to her, this share, the above clause comes 
into operation ; and it is the duty of the Court to have her share 
paid out of such parts of the estate as are not specifically disposed 
of, if sufficient for that purpose—(in this, will of course be in- 
cluded the property intended to be given to her, but which is not 
disposed of by the will, in consequence of her dissent, for in re- 
spect to her the husband died intestate) ; and “thus derange as 
little as practicable the provisions of the will,’’ by not touching 
specific legacies, if her share can be made up without doing so. 

But it is said, the legacy to the widow is a provision of the 
will, which ought to be deranged as little as practicable. It is 
manifest that the protection given by this clause extends only to 
such legacies as continue in force under the will, and does not 
include a legacy intended to be given to the widow, but which 
she has refused to take under the will, by a right expressly con- 
ferred on her in the preceding section. ‘To justify this construc- 
tion, it will be necessary to add—so as to derange as little as 
practicable the provisions of the will, including that intended for 
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the widow, but which she has repudiated, nullified and stricken 
out of the will, as she had a right to do! 

The act of 1791 is prayed in aid of the construction contended 
for. By it, in case the widow dissented, a jury was to inquire 
whether the provision made for the widow was equal in value to 
her distributive share. If so, ‘¢ she was to be therewith content ;’’ 
if not, the deficiency was to be made up to her out of the resid- 
uum, or part of the estate not specifically disposed of. If that 
fund was insufficient, she had a scire facias against the legate 

The provisions of this Act are omitted in the Statute of 1836, 
and in lieu thereof, the clause above recited is inserted ; and it 
seems to a majority of the Court, that the construction contended 
for, so far from being aided, is directly excluded and put out of 
the question by the fact, that the Act of 1791 is omitted in the 
Revised Statutes. 

The Act of 1784 gave the widow a right to dissent, and entitled 
her toa distributive share, without any restraint. The Act of 
1791 restrained the right, by compelling her to keep what was 
given to her, and providing a way to ascertain the deficiency, and 
how it should be made up. This was found to be very incon- 
venient, and gave rise to much litigation. Juries were disposed 
to favor widows, and in many cases it was impossible for a jury 
or a Court to fix on a rule or principle by which to be governed. 
For instance, negroes, including breeding women, are given to the 
wife during her widowhood, with a limitation over. If they had 
been given to her for life, there is no rule or principle by which 
to ascertain the value of her estate ; and when the contingency of 
marriage is thrown in, the question is “at sea.’’ But the legatee 
having the limitation over hasa vested right, and the matter could 
not be made certain, by giving the widow the entire estate. 

These considerations induced the Legislature of 1836, in revis- 
ing the Statutes, to omit the Act of 1791, and to adopt a middle 
course which is said to be the safest, and while retaining the gen- 
eral provisions of the Act of 1784, the Act of 1791 is omitted, and 
the clause above recited is inserted ; and according to the construc- 
tion which this Court puts upon the whole Statute, the amount 
of the widow’s share is to be ascertained, as in case of intestacy, 
according to the Act of 1784 : but it is to be paid over to her in # 
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way so as to derange the rights of specific legatees under the will 
as little as practicable. 

The construction adopted by this Court conforms to the words 
and meaning of the Act of 1836, and avoids the inconvenience 
and litigation that would necessarily result from the other construc- 
tion contended for. In the case above put, of a legacy to the 
wife during her widowhood, of slaves, the Act of 1836 points out 
no mode by which the value of such estate is to be ascertained, or 
low the deficiency is to be made up. In fact the value of such 
an estate cannot be ascertained in any mode ; and so the construc- 
tion by which she is compelled to take the negroes, notwithstand- 
ing her express refusal to do so, cannot be reduced to practice. 
It will not do to say, let the entire estate be allotted to her—a value 
can be put on it ; for that would wholly derange the specific legacy 
limited over. So, if the legacy intended to be given to the widow 
should, after her dissent, turn out to be of more value than her 
distributive share, the construction contended for would give room 
to suppose, that she was entitled to take it in spite of her election 
and express refusal on record. So, if one or all of the negroes, 
intended to be given to the widow, should, before the estate could 
be settled consistently with the rights of creditors, die or become 
diseased, and she, notwithstanding her dissent, was obliged to take 
them dead or alive, the payment of the share, to which by law 
she was entitled, could be made by the value of a negro who was 
then dead, although she never was the owner of this negro, and 
had, by her dissent, expressly refused to become the owner ! 

This construction of the Statute of 1836 decides the questions 
made. The widow is not to be charged, on settlement, with 
the value of a negro now dead, given to her by a will to which 
she entered her dissent. She is not to lose by the fact that the 
negroes were hired out, and that those which she had refused to 
accept produced a less sum in proportion than tue others, by way 
of hire ; and the amount of the estate, after paying debts, is to be 
sacertained, as of the time of settlement. 

The ground upon which there was a turpentine distillery, was 
held upon a lease for years ; and the idea that this was not a part 
of the personal estate, was properly abandoned. 





Per Curiam. Decree accordingly. 
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DAVID GREEN AND OTHERS against. HARDY B. LANE AND OTHERS. »* 


However the general rule may be, both here and in England, as to whether a will and 
codicil, when admitted to probate as one instrument, must be so construed, yet this 
Court will not, in determining the particular case before it, overlook the fact that the 
testator calls the second paper a codicil, and that the bill and answer so designate it. 

Where a testator by his will directed his slaves, consisting of a mother and her children 
of various ages, to be removed in as short a time as practicable, and with the intent to 
a permanent settlement in some State or country where emancipation was unrestricted, 
and there to be entirely emancipated, and also made provision for their subsistence 
education ; and eight years thereafter, made acodicil and republished his will, and gave 
to trustees a house and lot in Newbern and certain personal property, including house- 
hold furniture, and a cow and calf, upon trust that they should permit the mother to use, 
occupy and enjoy the same during her life, and at her deagh, to surrender up the estate 
to the other slaves :—Held, first, that this provision indicated a change of mind of the 
testator, and his intention that the mother should reside on the lot—so as to 
revoke the provision of the will for her removal ; and secondly, that as the testator 
had thus evinced a disposition to evade the law as to the mother, it ought to appear by 
the codicil, that he wished the fate of the children to be different from hers, or it must 
be presumed he intended that they also should remain. 

(The cases of Haywood v. Craven, 2 Car. L. Repos. 557, Pendleton v. Blount, 1 Dev. & 
Bat. Eq. 491, Sorrey v. Bright, Ibid 113, and Lemmond v. Peoples, 6 Ire. Eq. 137, 
cited and approved.) , 


Ts cause was removed from the Court of Equity for Craven 
County, at Spring Term, 1851 ; and came on at this term, upon 
petition to re-hear the decretal order made therein, at December 
Term, 1851, of this Court. The following is the case, as stated 
by Chief Justice Rurri, in delivering the former opinion of the 
Court—(8 Ire. Eq. Rep. 70):— 

<¢ William S. Morris, of Newbern, made his will on the 15th 
of March, 1831, and therein appointed the defendant Lane the 
executor, and gave to his executor all-his estates, except a negro 
woman named Patsy, and her three children, Harriet, Albert and 
Freeman, in trust for the following purposes: First, to sell the 
same and collect the proceeds and other monies due to the testator. 
‘ And, secondly, that as soon after my decease as practicable, and 
‘at all events within a year thereafter, my executor remove beyond 
‘the limits of this State, and with the intent of a permanent resi- 
‘dence, to some State or country, where emancipation is unre- 
‘ stricted by law, the said Patsy, Harriet, Albert and Freeman, 
‘and there cause them to be entirely emancipated. Thirdly, that 
‘my executor shall apply one half of my money, debts due me, 
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‘and «the proceeds of sales before directed, as a fund wherewith 
‘to effect the removal and emancipation as aforesaid, of the said 
* Patsy, Harriet, Albert and Freeman, and to provide for them, 
¢ after-emancipation, in such manner and form as my executor 
‘shall judge best, as the means of their education, improvement 
‘and comfortable subsistence.’ And fourthly, that the other 
half be applied in certain other legacies. 

“ By a codicil, dated May 30th, 1838, the testator,expressly re- 
published his will which, he says therein, was written by Judge 
Gaston, and appointed Hardy Whitford and John L. Durand exe- 
cutors ; and he ‘ devised to them, or the survivor of them, my 
‘ piece of ground, with the improvements, on the west side of 
‘Craven street, between, &c., and also my household and kitchen 
‘furniture, my cow and calf, and ten shares of the capital stock 
‘of the Merchants’ Bank of Newbern ; to hold said real estate in 
‘fee simple, and said personal property absolutely, in trust never- 
‘theless to permit my woman Patsy to use, occupy and enjoy the 
‘said piece of ground and improvements, and said furniture, and © 
‘cow and calf, and to have the dividends of said Bank Stock, dur- 
‘ing the natural life of said Patsy, and after her decease, in trust 
‘to surrender up said real or personal estate to Harriet, Albert and 
‘Freeman, the children of said Patsy, to be held by them in ab- 
‘solute property. Item, I desire my executors or the survivors of 
‘them to sell the lots, Nos. 83 and 67, in the town of Newbern, at 
‘ public auction ; and of the proceeds of the sale I give unto William 
‘Henry Morris, son of said Harriet, and grandson of my woman 
‘ Patsy, one thousand dollars ’—giving the residue of such procgeds 
to certain other persons. 

‘<The testator died in 1848, and Lane and Durand, the only 
surviving executors, proved the will. The bill was filed against 
them in 1850, by the legatees named in the will, other than the 
negroes, and by the heirs and next of kin of the testator for an 
account, and payment of the legacies, and the distribution of the 
surplus undisposed of ; and praying that the dispositions for the 
emancipation of the slaves and for provisions for them, may be 
declared unlawful and void, and that a trust in regard to the real 
estate may be held to result to the heirs, and of the personal estate 
to the next of kin. 
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«‘ The answer of the exegutors and trustees states, that the boy 
Albert died before the testator ; and that ‘in the year 1828, the 
‘testator carried the slaves Harriet and Freeman to the State of 
‘ Pennsylvania, and there caused proceedings to be had for their 
‘ emancipation, and did, according to the laws of Pennsylvania in 
‘such cases provided, emancipate and set free, as he was there 
‘advised, the said slaves, and then returned with them to his 
‘ former residence in this State ; and that from thence until his 
‘ death the said Freeman and Harriet were in his possession and 
‘use : And that, being advised after his return that the said pro- 
‘ ceedings were irregular and contrary to the policy of the laws of 
‘ this State, and that said emancipation was void here, and would 
‘ probably be so declared at his death, the testator, under the ad- 
‘vice of Judge Gaston, executed his will in 1831 , and subsequent- 
‘ly thereto, the boy William Henry was born, who is mentioned 
‘in the codicil, as the child of said Harriet.’ The answer sub- 
mits whether under these facts Freernan and Harriet were not 
duly emancipated, and whether, therefore, William Henry was 
not free by birth. 

<«¢ The answer further states ‘ that within the year after the tes- 
tator’s death, and before the filing of the bill, the defendants re- 
moved the negroes Patsy, Harriet and Freeman to the State of 
Pennsylvania, with the intent of a permanent residence in that 
State—the same being a State in which emancipation is unrestrict- 
ed, and there caused them, the said Patsy, Harriet and Freeman, 
to be entirely emancipated. And in that they say they did as they 
were advised, and as they believed in the faithful discharge of the 
trust reposed in them by their testator, it was their duty to do ; 
and that if any other thing remains or is necessary to perfect the 
execution of said trust, they are willing and ready under the order 
and direction of the Court, to perform the same.’ 'The answer 
then states the application of part of the funds of the estate to the 
removal and subsistence of the three negroes, Patsy, Harriet and 
Freeman, and the payment of two years’ rent of the house and 


lot to Patsy.”’ 


Moore, for the rehearing. 
The error complained of, seems to have arisen mainly from 


three sources : 
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1. It is erroneously assumed by the Court, that the will and 
codicil are two distinct instruments, and are irreconcilably repug- 
nant ; and that the clause of the will, directing the slaves to be 
removed Out of the Sfate, is revoked by the codicil, because, by 
the latter ‘imistrument, an estate in a house ané@lot and some per- 
sonalty, is giW@n to trustees, ‘‘ to permut slave Patsy to use, occu- 
py and enjoy’? the property : whereas they are one instrument ; 
and moreover, if they are two, they are secon with each 
other. . 

2. lt is erroneously assumed, arguendo, that the trustees, after 
thé death of Patsy, are to permit the children of Patsy to “ use, 
occupy and enjoy”’ the property : whereas, the remainder in 
the property is given to them, absolutely and stripped of the trust, 
without ‘any condition, express or implied, as to the mode of en- 
joyment. 

3. The Court assumes, that there can be no construction given 
to the words ‘‘ use and occupy,”’ except that the donee is to abide 
and live on the premises ; that these words are without meaning, 
unless they imply actual personal residence on the land, and ac- 
tual personal manucaption of the personalty. 

_ It appears from the probate, that both the will and codicil were 
proved as but ome instrument, and as the will of the testator : 
whether they were to be regarded as one or two instruments, was 
a question which could be made only at the probate ; ,and the sen- 
tence of the probate court is conclusive on every other court for 
every purpose whatsoever, dependent on their being one or two 
instruments. 

The invariable rule of construing fo papers thus proved, is 
that of construing a single paper. Where they are ‘“ proved as 
one instrument, they must all be construed together.’’ (Brine v. 
Ferrier, 10 C. E. C. R. 193—W’ms. on Ex’rs. 801 ; Hillers- 
don v. Lowe. 24, E. C. R. at 366, et seg.—2 Hare 355 ; Baillie 
v. Butterfield, 1 Cox, 392; Campbell v. Rodnor,1 Br. C. C., 
272.) 

Independently of this artificial rule, the testator declares the 
codicil to be a part of his will. Being one instrument, the codi- 
cillary part, for the purpose of interpretation, is regarded as be- 
ing incorporated into the will. When incorporated, the will reads 
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thus :—‘‘ Secondly, as soon after my decease as sige 
at all events, within a year thereafter,my executors shall Temeve — 

- beyond the limits of this State, and with the intent of a perma- / 
nent residence, to some State or country W: nj 
unrestricted .by law, my slaves Patsy, > Al 
man, and there cause them to be entirely: ‘ 

«Thirdly, my executors shall apply one ‘half of my 

debts, &c.5 as a fund wherewith to effect g removal and emanei- 
pation, as @foresaid, of the said Patsy, Harriet, Albert and Frree- 
man, and to provide for them. after emancipation, in such form 
and manner as my executors shall judge best, as the means of their 
education, &c. 

<<] also give and devise to my executors, Whitford and Durand, 
my piece of ground on Craven street, also my household and 
kitchen furniture, my cow and calf, and ten shares of the bank 
stock of the Merchants’ Bank ; to hold said real estate in fee sim- 
ple, and said personal estate absolutely, in trust nevertheless to 
permit my woman Patsy to use, occupy and enjoy the said piece 
of ground and the improvements, &c.; and to have the dividends 
of the bank stock during the natural life of said Patsy, and after 
her decease, in trust to surrender up said real and personal estate 
to Harriet, Albert and Freeman, the children of said Patsy, to be 
held by them in absolute property.”’ 

It is confidently submitted, that if these extracts from the will 
and codicil, had been written in one instrument, no one could 
have found a difficulty in giving to each part a precise and full 
meaning. In one part, there is a clear gift of freedom and the 
means of education, and a permanent home in some other State 
or country ;—in the other, a gift of property situate in this State, 
to be vested in trustees till the expiration of the life estate, and 
then to be denuded of the trust, and become the absolute proper- 
ty of the remaindermen. 

The opinion of the Court treats the will and codicil as distinct 
instruments. Remove the codicil, and the provision for emanci- 
pation is lawful, say the Court. But why remove it, if both may 
stand together, when incorporated together as one ? 


But they are not irreconcilable when considered apart: they 
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are not so by force of the words themselves, and it is etna all 
reason to make them so by construction. 

It is certain, that the testator Anew that the slaves could not 
remain in the State, after emancipation.. This knowledge gave 
birth to the explicit directions in the will—and he equally well 
knew that they could not be educated here, either as slaves 
or free negroes. ‘To suppose that he did not intend their remo- 
val, is, necessarily, to suppose that he intended to disappoint his 
will—to deceive his slaves, and not only to destroy the will, but 
to make void the codicil itself. Nothing can be more unreasona- 
ble than such a conclusion. Jt is not in our power to believe tt. 
Then, unless his words admit of no other meaning than that his 
slaves should remain in the State after emancipation, such inter- 
pretation is unjust and against all rule, by which wills are to be 
construed. 

The Court ought not to adopt such a conclusion, if it may 
possibly be avoided, because, 

1. The words which require their removal, are known to have 
been written for the express purpose of providing for their actual 
removal ‘¢ in a short time, and certainly within a year.”’ 

2. The words used for that purpose, are apt, precise, definite, 
full, and admit of no debate as to their meaning or object. 

3. Without such interpretation, both will and codicil are ren- 
dered nugatory. 

4. The testator, who understood the full force of his words, 
would have annulled the provision plainly and directly, if he had 
changed his mind ; and would never have left his executors to 
the accident of finding by construction, in a word of double 
meaning, a countermand of instructions so explicit and peremp- 
tory ; and that too, in a moment after he had republished those 
very instructions. 

5. A change of mind, so vaguely expressed, could not hope 
for execution but through secret instructions, and there is no proof 
of such. 

6. The provision for removal is just what the law required ; 
and no one is presumed to intend a fraud on the law. 

7. Because the law favors every construction that favors liberty. 

Therefore, the words from which it is inferred, that the testa- 


~ 
— 
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tor intended te destroy the provisio: —to disappoint his slaves, and 
abrogate their right to freedom, or commit a fraud on the law, 
should not only be incapable of any other meaning, but should 
so clearly contain the meaning adopted by the Court, as to admit 
of no debate or question on the point. (Stokes v. Heron, 12 C. 
& F.,2 pt. p. 161.) “If the will is clear, a condicil to alter it 
must be unencumbered by a doubt.’’ “ The will, in all cases, 
is the primary and governing instrument,’’ per Ld. Brougham at 
p. 165, efSeg. ‘<The absurdity of an interpretation may be so 
great as to raise an implication,’’ per «Ld. Cottenham, at p. 193, 
March v. Marchant, 46, E. C. L.. R. 813 ; Edens v. Williams’s 
Ex’rs.,3 Mur. at p. 32. The will and codicil, even when distinet 
papers, must be construed together, and every part be mai'e to 
stand, if possible ; and revocations are not favored or presumed. 
(Hill v. Chapman, 1 Ves. 403 ; Crosbie v. McDowell, 4 Ves. 610, 
Ram on Wills, L. Lib. 265 ; Jones v. Jones, 2 Ire. Eq. 389.) 

In truth, however, in a case like this, where the question is one 
purely of repugnancy, and not of cumulative legacies or the like, 
the rules of construction are the same, whether the instruments 
are to be considered one, or ¢wo. If the provisions are irreconcila- 
bly repugnant, they cannot stand in one, better than in two pa. 
pers: and to admit that they might stand, if in one paper, is to con- 
cede that they may be reconciled, and then, of course, they must 
stand, although in two. 

‘¢ It is an established rule not to disturb the dispositions of the 
will, further than is absolutely necessary to give effect to the codi- 
cil.”’ (1 Jar. on Wills, 160.) 

‘¢ A codicil is no revocation of a will, except in the precise de- 
gree in which it is inconsistent with it, unless there be words of 
revocation.”? (Jar. ut supra. n. 2 ; Brant v. Wilson, 8 Cow. 56.) 

‘¢ It is a settled and invariable rule not to disturb the prior de- 
vise further than is absolutely necessary for the purpose of giving 
effect to the posterior qualifying disposition-’’ (1 Jar. on Wills, 414.) 

The testator, in the codicil, expressly republishes his will, yet 
the Court say, ‘‘ the testator must have changed his mind as to 
the residence of the negroes, and when he made the codicil, he 
intended that they should be free and remain here. It must be so 
inferred, because, in the codicil, he devises the lot and improve- 
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ments in Newbern to trustees, to permit Patsy, during her life, to 
use, occupy and enjoy them, and after her death, for her chil- 
dren.”’ : 

These words apply to Patsy, but it is aymistake to say, that the 
testator applies them to the children, all of whom, it appears were 
more than half "grown, when the codicil was made, and one of 
whom was then the head of a family of her own. The codicil 
provides, simply, that after Patsy’s estate shall end, the property, 
stripped of the trust, shall belong absolutely to the children. 

To Patsy alone the word “occupy”’ is applied. Does this 
word, necessarily signify that she must dive on the premises? 
Does it as clearly imply that she shall remain in the State, as the 
words of the will do, that she shall leave the State, and go to 
“some other State or country ’’? If so, the papers are irrecon- 
cilable, and they furnish, under all the circumstances, the most 
unaccountable and flat centradiction ever witnessed. 

Can Patsy “‘ use and occupy ”’ the property without remaining 
in Newbern ? 

I think it clear that the words were used to give property, and 
not to designate the mode of enjoying it. Had they been used 
in a devise to a freeman, actual, personal occupancy would never 
have been inferred, as a condition of the enjoyment. ‘‘ Occupy ”’ 
is a word of liberal meaning : Even in States concerning land 
it is used as synonymous with “ hold’? : as in 11 Geo. 2 ch. 19, 
which gives an action ‘to recover satisfaction for lands held or 
occupied.”’ As also in the act of 1850, ch. 120, which copies the 
words of the Statute of George. During the last half century 
the Courts have found no difficulty at all, in deciding that a respect 
for good English did not require that there should be a personal 
residence in order to satisfy the meaning of ‘‘occupy.”’ It is 
perfectly well settled that in deeds, it does not necessarily imply a 
possessio pedis. 'The term is used in legal precedents of the highest 
authority—in declarations for use and occupation, 2 Ch. Pl. 46 
46, and its meaning is fully satisfied by the occupation of an un- 
der-tenant, though the occupier in law never saw the premises. 
(Bull vy. Sibbs, 8 T. R. 327 ; Pinero v. Judson, 19E. C. L. R. 
56 ; Brown on actions 494-5 ; Saund. Pl. & Ev. 889.) Sothat 
a lease to a non-resident free negro, on condition that he shall 
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‘use and occupy,” without any prohibition against underletting, 
would be good. 

The terms were, doubtless, selected by a lawyer, or,aken from 
some common form bo@k, and are generally used to denote the 
fullness of the estate of the cestui que use, as distinguished from a 
trust to pay debts, and also to exempt the trustee from responsibil- 
ity for the profits. Patsy, therefore, could morally, legally and 
technically ‘‘ use and occupy ’’ the premises, by leasing them for . 
life. In other words, she could remove, and yet occupy them. So 
there is no repugnancy in her removal out of the State, and her 
use and occupation of the lot. 

No one, therefore, can say, that the testator has, with the same 
clearness, declared his purpose, that she shall remain, as he has, 
that she shall remove. But with what propriety can the other 
slaves be affected by these words, if their meaning and connection 
fix Patsy’s intended abode in the State? The terms are dropt in 
the devise to them :—the property is to be “‘ surrendered ’’ tothem. 
Now, this is the legal mode of devesting the trustees of their estate, 
and the surrender imports only, that after her death, they shall 
have the property, not that they shall “‘ occupy’? it. And there is 
not a word in the codicil respecting them or their property, in which 
can be found an idea definite or vague, concerning their place of 
abode here or else* *?.. ; 

A devise like this in the codicil, taken without a context, would 
give toa freeman a life estate simply, and, without even an 
implied condition of residence here. Such a devise to a free ne- 
gro resident abroad, who is forbidden by our law to come hither 
and settle, would not be void, upon any implication that the tes- 
tator intended that the free negro should violate our law by re- 
moving into the State. Most certainly it would not, if the testator 
should declare it to be his wish, that the free negro should stay out 
of the State. Can it be otherwise, when property is given by the 
same words to a slave who is directed to remove away, and per- 
manently settle in some other country? If it be said that the very 
fact of residence abroad will serve as a context to explain the words 
‘¢ use and occupy ”’ in a devise to a non-resident free negro, this 
argument will show, first, that these words do not necessarily im- 
port @«personal occupancy ; and, secondly, that they are well 
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capable of being explained by the context in the will which directs 
their removal. The condition of non-resident free negroes does 
not render,them incapable of possessing land here—and land is 
well conveyed to them by the terms “to have and to hold.”’ 
The testator has only devised a remainder in property to slaves, 
whom he directs to be removed for emancipation. Is there any 
thing irreconcilable in their enjoyment of such property, and their 
removal? Would the direcfions for emancipation haye been re- 
voked by a devise to Patsy for life, remainder to her children ? 
Such, and no more, is the devise to the children. 


So far as they are concerned, the whole case, stated in its 
strongest light against them, is this: Both mother and children 
are well emancipated by the will ; by the codicil the testator de- 
clares his purpose to be, that the mother shall stay here. Does 
this annul the gift of freedom to the children? The Court first 
infers from the term ‘‘ occupy,’’ which is applied solely to the 
mother, that she is to remain ; and then, because she is to remain, 
itis inferred that all are to remain, although it is expressly de- 
clared that they shall remove, and although by this remotely 
drawn inference, they are to lose the gift, first of all things inten- 
ded by the testator, and dearest of all things to the donees? 


Can any one pronounce that the testategt.as as plainly spoken 
in the codicil that these children shall Bot | as by the will he 
has declared that they shall remove? A shade even of doubt 
on this question will reverse the opinion. It is urged that the 
word ‘‘ occupy’ has a pepular signification, and for the most 
part implies personal residence. Be itso. The books are full of 
cases where the law, in its indulgence to ignorance, has resorted 
to the vulgar meaning of a word to sustain the wills of men ; but 
I never knew one case, where it destroyed a will, by denying to 
a legal term its legal meaning. 

These inferences, drawn from and piled on each other, are op- 
posed by every rule admitted in the interpretation of wills. 

By the rule, which declares, that the office of a codicilis to add 


to and not to annul a will :—to explain what may be vague, and 
not to cloud what is clear. 


By the rule, that a codicil is to be construed, with the will, and 
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not in opposition to it, so that both hay stand in all their parts, if 
possible. , 

By the rule, that, when the inconsistency is unavoidable, the 
codicil shall affect the will as little as ~_— both as to property 
and persons. 

By the rule, illustrated by many ae all the décisions of this 
Court on the subject, that every presumption shall be made in favor 
of the claim to liberty, even of him who has once been a slave. 

If a testator directs all his slaves to be emancipated, and a sale 
of some of them is needed to pay debts, the Court does not annul 
the act of emancipation ; but withdraws, by lot, from the boon of 
freedom, only so many as are necessary. If a testator, by a codi- 
cil withdraws one, directly and expressly, it is but fair to conclude 
that he intends to continue the boon to the others. But if he with- 
draws one by construction, or by the use of an unfortunate word, in- 
tended, indeed, to add bounty to freedom, the case before us decides, 
that all the others must follow the fate of him who loses his free- 
dom, by the mode of enjoying his property. 

J. H. Bryan and Miller, contra. 


Bartte, J. This is a petition to rehear a decretal order made 
in this cause, at the December Term, 1851, of this @ourt. The 
parts of the decree ained of, are those wherein the Court 
declares, ‘‘ that the codicil to the will of 1831, set forth in the 
“¢ pleadings, and exhibited in the cause, operated so as to revoke 
‘such of the provisions of the will providing for the emancipa- 
‘tion of the slaves, as might have been lawfully carried into ex- 
‘¢ ecution, inasmuch as it provided for their residence in this State, 
‘in a condition and state contrary to our laws and policy ; and 
‘<thereupon adjudges that the negroes Patsy, Harriet, Freeman 
‘‘and William Henry Morris, were still slaves, and belonged to 
‘<the estate of said testator, and with their increase, if any, were 
‘to be accounted for by the defendants as executors:’’ And 
wherein the Court further declares, ‘‘that the said bequests for 
‘¢the emancipation of the said slaves being void, they belonged 
‘to the plaintiffs, who are the next of kin ; and that the devises 
‘<and@"equests of property of every kind, both real and personal. 
o ‘in said will to said slaves, or in trust for their benefit, were void 














DECEMBER TERM, 1852. 113 





Green and others v. Lane and others. 





‘and resulted to the said heirs at law and next of kin of said tes- 
‘¢tator, and that the same, with the profits and interest accrued 
‘and accruing thereon, wefe to be accounted for by these de- 
‘¢ fendants, as trustees, to and with the gaid plaintiffs.’’ 

The questions raised upon the petition to rehear have been 
elaborately argued before us by the counsel on both sides. We 
have given to the arguments a full and mature consideration, but 
yet without being able to discover in the decretal order any error 
of which the petitioners have a right to complain. A will isan 
instrument by which a person makes a disposition of his property, 
to take effect after his decease ; and which is, in its own nature, 
ambulatory and revocable during his life. Jarman on Wills, 11. 
A codicil is a supplement to a will, or an addition made by the 
testator, and annexed to, and to be taken as a part of, a testament— 
being for its explanation, or alteration, or to make some addition 
to, or substraction from, the former disposition of the testator. 2 
Black. Com. 500 ; Williams on Ex’rs. 8. In the construction of 
wills, the leading and controlling object is to ascertain the intention 
of the testator ; and in order to accomplish this purpose, technical- 
ities may be disregarded, and irregularities of form overlooked. 
The same rule applies to a codicil, so far as the construction is 
cenfined to itself ; but so far as it affects the will to which it is a 
supplement, the rule is, that it may vary, by adding to, or taking 
from the will, butit is not wholly to supplantit. Jarman on Wills, 
160. In the construction of wills, it is said too, that there is a 
difference between inconsistent provisions when found in the body 
of the will itself, and when found in the will and codicil, arising 
from the fact that in the former case, both provisions have opera- 
tion from one and the same act of publication, while in the case 
of the will and codicil, the provisions contained im the codicil 
necessarily modify or revoke those inserted in the will. But it is 
contended for the petitioners, that here the will and codicil were 
proved as a will only ; that the decision of the probate Court is 
conclusive, as to that fact upon the Court, of construction ; and 
that, therefore, they are to be construed as one instrument. How- 
ever this may be in England, or in other cases in this State, as to 
which we do not determine, we do not see how we can, in this 
case, overlook the fact that the testator himself calls the second 

8 
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instrument a codicil ; the bill states it to be a codicil, and the de- 
fendants in their answer admit “a isso. But, notwithstanding 
this, we agree with the counsel that ‘the plain intent, apparent in 
the will, that the slaves should be sent abroad to be emancipated, 
ought not to be defeated by any doubtful intent, that they should 
reside in this State, to be extracted from the codicil. agree 
with him further, that where twointents appear in the Same in- 
strument, one lawful and the other unlawful, the former is to be 
adépted. But we cannot apply the rule to a case, where the in- 
tention, if a plain one, is contained in an instrument whose office 
it is to vary a formerone. Weagree still further with the counsel, 
that a testator is to be presumed to know the law of the country ; 
but we cannot say that, if so knowing it, he manifestly attempts 
to evade its his unlawful attempt is to be overlooked, for the pur- 
pose of carrying outa previously expressed lawful intention. Such 
a rule would have saved the Court from the disagreeable necessi- 
ty.of deciding the cases of Haywood vy. Craven, 2 Car. Law 
Repos. 557, Pendleton v. Blount, 1 Dev. & Bat. Eq. 491, 
Lemmonds vy. Peoples, 6 Ire. Eq. Rep. 137, and Sorrey v. 
Bright, 1 Dev. & Bat. Eq. Rep. 113: all which were attempts 
to set slaves free, in evasion of the settled policy and laws of the 
State. 

’ With these admissions, we proceed to the inquiry whether the 
codicil, in the case under consideration, discloses a clear, plain, 
unmistakable intention of the testator, that his slaves should, not- 
withstanding his declared purpose to emancipate them, continue 
to reside in this State. ‘The counsel for the petitioners contends 
that he does not ; that the only term used by him, which creates 
any difficulty, is the word ‘‘occupy,’’ and that that word does 
not necessarily mean what is technically called a possessio pedis. 
We think the counsel has succeeded in showing, that it is barely 
possible the testator might have intended the slaves to reside 
abroad, while enjoying the benefit of the property devised and 
bequeathed to them. He certainly has not succeeded beyond 
showing such a possibility. But we do not consider that to be 
the rule,for ascertaining a testator’s intentions. Ordinary words 
found 7 a will are to be taken in their ordinary acceptation. 
Technical terms are to be understood in their technical sense, un- 
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less the céntext shows that the testator used them indifferent 

sense. Here the destator giveg a certain piece‘of ground, with the 

improvements, in the town 6f Newbern, his household and kitchen 

furniture, and his cow and calf, and ten shares of stock in the 

Merchafits® Bank of Newbern, to the petitioners; to be held in 

trust “to permit his woman Patsy to use, occupy and enjoy the 

‘< said piece of ground and said furniture, and cow and calf, and 

‘<to have the dividends of the said Bank Stock, during the natt- 

‘¢ ral life of the said Patsy,’’ &c. He then directs certain"ether 
Iéts to be sold by his executors, and of the proceeds of the sale. 

he bequeathed to William Henry Morris, a son of Harriet, and 

grandson of Patsy, one thousan@ dollars. We ask seriously. 

whether one man out of a hundred would suppose that Patsy, « 
woman, was intended by the testator to reside in Pennsylvania.’ 
or any of the other free States, and yet “ use, occupy and enjoy a 
‘house and lot, household and kitchen furniture, and a cow and 

‘calf, situated in the town of Newbern in this State.”’ We an- 

swer confidently, that he would not. Nor will it help the con- 

struction, to say that the trustees were bound to séll the cow and 

calf, for the reason that they were given to Patsy for life only. 

with remainder over to her children. We cannot presume that 
the testator intended a sale ; because, if so, we cannot see why 
hé did not expressly direct it, as he did with regard to the lots out 
of which William Henry Morris’s legacy was to be paid, and as 
he did with regard to all his estate in his will. We are bound, 

therefore, to declare our opinion to be, that the testator intended 

Patsy to reside in the town of Newbern, and there to occupy the 

house and lot, and use and enjoy the furniture, and the cow and 

calf. 

But the counsel for the petitioners contends that, supposing this 
to be the proper construction with regard to Patsy, it does not ap- 
ply_to her children, Harriet and Freeman, and her grandchild 
William Henry Morri. . 

If the clauses in the codicil, relating to the children, had been 
separate and distinct from those which apply to their mother, we 
might perhaps be justified in putting a construction upon it more 
favorable to them. We admit that the terms employed by the 
testator do not so necessarily imply a residence in this State, as in 
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the casesof the mother. But neithe? The will nor éédicil any 
where shows an intention that theyghould be separated from their 
mother, and we think, that as tor has evinced a disposi- 
tion to evade the law of the State in relation to her, there ought 
something to appear in the codicil, that he wished theig fate + 
different from hers. Inthe absence of any such intention dis- 
closed by either instrument, we feel bound to hold that the testa- 
tor meant that the children should reside with their mother, in 
thet#wn of Newbern. ‘That being so, the result is, that the be- 
quest for emancipation has failed, and the slaves mentioned i 
the pleadings, together with th® property devised and bequeathed 
in trust for them, belong to thé*heirs at law and next of kin, and 
the petitioners must account for them accordingly. 

* We mustedeclare that there is no error in the decretal order in. 


the matters alleged, and the ‘petition must be dismissed with cgéts.. » 
“Sy 
Per Curiam. Petition dismissed , 
s 


HENRY D. TURNER against NELSON B. HUGHES. 


Upon a reference to the Master, the parties should be prepared to exhibit their account#*— 
not as scattered through many books, but brought together, each furnishing hisowa 
statement, and presenting the books as he may contend the entries do or ought to ap- 
pear. The Court will not, therefore, require the Master, to whom partnership ac+ 
counts are referred, to examine the books of the firm running through many years, 
though tendered to him by the parties for that purpose. 

it is not good cause of exception to the Master’s report, that he admitted as evidence 
summary statements of the accounts between the parties, as prepared from the books 
(including the Bank books) of the firm, by a person who made them up as the ageat 
of the parties, and in their presence, at the time of the dissolution of the firm. 

The rules of practice in cases of reference, stated by Nasu, C. J. 


Cause removed from the Court of Equity for Wake at Spring 


Term, 1848. The cause wa heard upon@xceptions to the Mas. 
ter’s report, which are sufficiently stated in the opinion delivered 


by the Court. 


J. H. Bryan, for the plaintiff, 
Tredell, for the defendant. 
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By wl v. Hughes. — 


Nasu, C. J. The bill is, filed to settle the accoun 
firm of the parties, which rough a period of, m years. 
A reference was made to the Clerk and Masjer'to state the ac- 

es he Master made his report to thisjerm, and both par- 

led exceptions. 'Those of ndant were princi- 

c= od and insisted on. ‘The pao filed by tHe de- 

fendant strikes at the report in imine and, if allowed, sends it 

back to the Master. It is, ‘‘that the Master has not himself ex- 

ined the books of the firm, although tendered to him, even so 

as to ascertain the amount and®nature of the debts remaining 

due to the firm, or of its liabilitieé§ or of the amount received by 

each partner out of the funds of the firm foryhis own use, nor in 

other matters reported on ; but as to’all, has relied upon the sum- 
may statements made by one to whom the accounts had not been 

















: 4 
& paered, and who was not acting as the deputy, nor under the an- 
h 


_ 


ority of the "we of the Court, at the time he prepared the 
said summaries.’ 

In his report, the Master states that he ‘ repeat@itlly called upon 
the counsel.of the parties to exhibit before him the state of the 
books, to be made as each might contend the entries did or ovglut 
to appear—at the same time informing them that he should make 
out no accounts of the kind for either party.”’ Upon inquiring 
of the Master, we find such has been his practice in his office, 
where the accounts have run through many years, and the books 
containing them numerous. The practice is founded in reason ; 
and no case exemplifying its correctness more fully could present 
itself, than the one we are considering. ‘The business of the firm 
was the sale of books, stationery and fancy articles. The co- 
partnership has existed fifteen years ; and the report states, that 
the accounts the Master was required to state, ran through thirty- 
five folio volumes, and that it would have taken him six or nine 
months, as he wag informed and believes, to have performed the 
duty. Now when it is recollected that as Clerk and Master he 
eannot be allowed by the Court more than $50 for taking an ac- 
count, it is manifestly unjust to require of the Master to wade 
through books requiring such labor. Besides, it would require 
too. much of the time of the Master. The practice works no 
hardship to the parties. If they mutually desire a decision of the 
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ersy, they can employ a commissioner who, for a proper 
considera@ign, can perform the work, If they do not so choose, 
but for any cause prefer going ‘before the Master, they must be 
prepared to exhibit their accounts ; not as scattered through many 
books, but brough r in one account, as either claims, each 
furni#hing his own unt, and presenting the state of the books, 
as each may contend the entries did or ought # appear. By pur- 
suing this course, more complete justice can be done, the cause 
aie’, and much delay avoided. ‘The refusal of the ae 
6 examine the books, as required by the parties, was in accord- 
ance with the practice of the @ffice heretofore observed, and we 
feel no disposition to interfere with it. 

The second ground alleged in the first exception is in this case 
untenable. It is true Mr. Whiting, the gentleman who furnished 
the summaries, was not the person to whom the accounts wel . sp 
referred. But at the time he examined the booksjhe was thé" 
agent of the parties for that purpose ; and according to his depo- 
sition, the boo were examined by him in their presence, and 
the summaries made at the dissolution of the firm, in 1845. 
The deposition of Mr. Whiting is exhibited as the testimony up- 
on which the summaries were admitted by the Master, as evidence 
in the cause. We think there was no error in this particular. , 

The first exception is overruled. 

The second exception is overruled. The parties having refus- , 
ed to furnish to the Master such a statement, as by the practice in» 
his office he had a right to require, he had a right to resort to such 
testimony as was within his power, to show what was the true 
state of the accounts between the parties. ee ¢ 

The third exception is substantially embraced in the first. It is 
founded on the alleged duty of the Master to examine the books. 
We have declared it was not the duty of the Master so to do, un- 
der the circumstances disclosed in the report, and which are*not 
denied. It would be sufficient in examining this exception to 
stop here ; but it is as well to state, that however correct in the 
abstract, the first and second reasons assigned in support of the ex- 
ception may be, they do not apply to this case. The rule only 
applies to cages where the books are not only open to the inspec- 
tion of ,both parties, but both parties must be so situated that they 
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can have a daily inspection of them ; and cannot apply, when one 
of the parties is so situated that he cannot have an inspection of 
them when the entries are made, or in such convenient time 
thereafter, as that the entry may be deemed fresh, and fix him 
with notice. When both parties are enabled by their situation 
to see the daily entries, if they choose, the books must be pre- 
sumed to speak the truth. In this case, the plaintiff Turner, in 
a short time after the copartnership was formed, removed to New 
York, where he managed a branch of the business ; and the bu- 
siness here was under the sole contgol of the defendant Hughes. 
The third reason goes back to the supposed neglect of the Mas- 
ter, in not examining the books. This exception is overruled. 

It is further objected on the part of the defendant, that the Mas- 
ter did not examine the Bank books, and that they were no evi- 
dence, of themselves, of their being correct. Wr. Whiting, the 
agent employed by the parties for that purpose, testified that he 
did examine them, and that they were correct, and the private 
Bank books of the firm, kept by the defendant, were in evidence 
before the Master, and the same reason which exempted the Mas- 
ter from examining the books of the firm, extended to those of 
the Banks. 

The Master reports that the plaintiff made the statements as 
required, and established their correctness by the testimony of Mr. 
Whiting ; and that he further exhibited two statements marked 
D. and C., and proved that «he books were erroneous in the items 
therein set forth ; and submitted a statement marked B. founded 
on that statement ; that the clerk refused to correct the books, (it be- 
ing objected to by the defendant’s counsel,) unless directed by the 
Court. He further states, that if corrected as required, it will in- 
crease the assets of the firm, and thereby the indebtedness of the 
defendant to the plaintiff, to the amount of $5,264.72. The 
plaintiff excepts to the report of the Master in this particular, 
We think the exception is good and is sustained, and that the 
Master must correct his report in that particular before the Court, 
as he states he can do. 

The second and third exceptions of the plaintiff are disposed of 
in answering the first. ’ 

It is much to be desired that rules should be adopted, regulat- 
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ing the practice in the Courts of Equity below, and in this Court. 
Much delay in the transaction of the business of this Court, would 
be thereby avoided, and more certainty in the administration of 
equity cases be secured. We are fully apprised of the difficul- 
ties under which our brethren of the bar labor, in preparing their 
equity cases on the circuit; but we think their labors would be 
lightened by the adoption of rules by which their practice is to be 
governed. We do not, however, propose to adopt them at this 
time, because it would operate a surprise upon parties to causes 
now existing, and might thereby work a wrong. But we are 
disposed hereafter to adopt some rule, by which the Clerks and 
Masters below may be governed, in taking accounts referred to’ 
them. Regularly, when a reference is made to a Master, the 
Court provides for a full investigation of the matter, by a direc- 
tion that the parties shall produce, on oath, all documents in their 
favor, when the nature of the case requires it, and shall be ex- 
aminéd on interrogatories as the Master shall direct. The Mas- 
ter proceeds by issuing notices, directing the parties concerned to 
attend before him at the time mentioned. It is the duty of the 
parties then to lay before him written narratives, called states of 
facts, of the circumstances on which they rely, which must be 
supported by the requisite and proper testimony. After the evi- 
dence is all in, the Master issues notice for preparing the report, 
and he acts upon the evidence as it then stands, no additional evi- 
dence being receivable. At this stage of the proceedings, and 
whilst the report is still in draft, it is the duty of any dissatisfied 
party to lay before him written objections, specifying the points in 
which he considers it erroneous. If that be not done, exceptions, 
which are the mode of contesting it before the Court, will not be 
heard. These objections, being in writing, are tumed into excep- 
tions to the report. Adam’s Equity, 381, 2 3 (in margin.) These 
rules we do not, at this time, extend to the Clerks and Masters of 
the Courts of Equity below ; but only to the Master of this Court, 
for_his future conduct in taking accounts—at the same time recog- 
vi proper and correct the rule of practice set forth in an- 
the first exception in this case. The Master’s report be- 
ing reformed before us in Court, is in all things confirmed. 
Panipvaun. Decree accordingly, 




















DECEMBER TERM, 1852. 12] 





Owen, Adm’r. v. Owen & wife and others. 





WILLIAM OWEN, ADM’R. &c. against PETER OWEN & WIFE & OTHERS. 


Where a testator, by one clause of his will, directed that on the marriage of his widow, 
she should have a child’s part of his personal property, and by another clause, direct- 
ed that on her marriage or death, all the property he had given to her, with all his 
slaves, should be divided between his children :—Held that the latter clause did not 
defeat the clear and express provision made in the former, but referred to a division on 
her death, and the former to a division on her marriage ; and that notwithstanding the 
verbal repugnancy, she was entitled, on her marriage, to a child’s part. 

Where the bequest was to nine children, With a proviso that if any of them should die 
without lawful issue of their body them surviving, their part should be equally divid- 
ed between the other children, and several of them died without issue :—Held that 
only the original shares passed by the will to the survivors, and that the portions ac- 
cruing to them by the death of their brothers and sisters, became their absolute pro- 
perty, distributable on their death, among their next of kin. 

Where a testator, in providing for his children, gave to one of his daughters enough of 
his estate to make her share equal to those of his other children, counting as a part of 
her share, what she might get from a grandfather, and the grandfather was living at the 
time fixed for distribution, and had given nothing to the daughter :—Held, that she was 
entitled to a full share of the father’s estate, without regard to what she might there- 
after receive from the grandfather; and that the Court will not postpone the time for 
distribution, in order to ascertain what might be given by the grandfather. 

(The cases of McKay v. Hendon, 3 Mur. 21; Guyther v. Taylor, 3 Ire. Eq., 323, 
cited and approved. ) 


Cause removed from the Court of Equity for Davidson Coun- 
ty, at Spring Term, 1852. 

The bill was filed by the plaintiff, as the administrator de bonis 
non, cum testamento annexo of Alfred Smith, to obtain a con- 
struction of his will. All the legatees who were living, and the 
representatives of those who were dead, were made parties. The 
clauses of the will upon which the difficulties arose, were as fol- 
lows : 

‘«< | leave in the hands and care of my beloved wife, during her 
natural life or widowhood, to be managed as she may think best 
for the use of her and my children, all the negroes which I now 
own or possess, to be kept by her at home as long as they con- 
duct themselves in an orderly manner ; but should any of the 
negroes become unruly or disobedient, they are to be hired out by 
my executors, the proceeds to go into my estate.”’ > 

‘I give to my daughter Rachel, wife of Obadiah Goss, the 
sum of one hundred dollars, to be paid to her when there is suif- 
ficient money in the hands of my executors to pay this ayq-ell 
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the legacies under this will. My will and desire is, that if my 
beloved wife should marry, that she is to have one third of my 
land during her natural life, and to have an equal or child’s part 
of all my personal property. 1 mean the one third of the tract 
of land on which I now live.” 

‘<1 request and desire my wife, as my children who are now at 
home should marry or settle to themselves, to let each of them 
have the use and possession of one negro a piece, and such other 
property as they may need, and which she can spare, to enable 
them to commence housekeeping—the property taken by each 
child to be accounted for in a final settlement of my estate, at the 
death or marriage of my beloved wife.’’ 

‘¢ My will and desire is, that at the marriage or death of my 
beloved wife, all the property I have willed to her, (land except- 
ed,) with all the negroes, be divided between all my children who 
are now at home, and when they all get as much as I have given 
my daughter Rachel, counting what Leonard Goss has and may 
give her, then she, Rachel, shall share equal in the balance of 
my estate with all my children now at home ; but should the por- 
tion which I have left Rachel, with what she may get from her 
grandfather, Leonard Goss, then a is to be made equal with my 
other daughters out of my estate.’ 

‘¢] will that my executors sell four hundred and fifty bushels 
of corn, one hundred bushels of wheat, and all the crop of cot- 
ton now growing, (except for family use,) either at public or pri- 
vate sale, together with all my outstanding notes ; after the pay- 
ment of all my just debis and the legacies in this will, the bal- 
ance, if any, to be divided between my wife and all my children, 
share and share alike. My will and desire is, that should any of 
my children now at home die without lawful issue of their body 
them surviving, their part to be equally divided between the bal- 
ance of my children now‘at home with me.’’ 

In other parts of his will, the testator gave to his wife, during 
her life or widowhood, several articles of personal property, to 
each of his sons, certain parcels of land, and to each of his four 
daughters, Ellen, Nancy, Mary Ann and Martha, seven hundred 
dollars. The bill stated, that besides his daughter Rachel, who 
was married and living with her husband separate from her fa- 
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ther, he had four sons, to wit, James, Alfred, Burgess L. and 
Casper G. Smith, and four daughters, to wit, Ellen, Nancy, Ma- 
ry Ann and Martha, all of whom were living at home with their 
father, both at the time when his will was made, and at his death ; 
that after the death of the testator, his daughter Ellen had mar- 
ried the defendant Peter F.. Owen, and ‘then died, and her hus- 
band had administered upon her estate ; that four of the other chil- 
dren had died intestate, to wit, Burgess and Casper, upon whose 
estates the plaintiff had administered, and Alfred and Nancy, of 
whom the defendant, Peter F. Owen, had become administrator ; 
and that the widow, on the 3d day of September, 1851, inter- 
married with the defendant, Peter Owen. The bill then stated, 
that upon the marriage of the testator’s widow, the plaintiff had 
sold the perishable property which had been given to her during 
her life or widowhood, and was ready to divide the proceeds, and 
also the negroes, among the legatees, but that difficulties had 
arisen in the construction of the will, upon which the plaintiff 
prayed the advice of the Court. 

First, the widow insisted that she was entitled to a child’s part in 
the division ; and also that she was entitled, as one of the next of 
kin, to a share of the estates of the children who had died ; and 
particularly to the accrued shares of those who died after the first. 
The children on the other hand insisted, that by her marriage, 
she had forfeited all claim to any part of the personal estate. 

Secondly, Rachel Goss insisted, that as her grandfather had 
given her nothing as yet, she was entitled to receive from the es- 
tate six hundred dollars to make her share equal with her four 
sisters, to whom legacies of seven hundred dollars each were 
given ; and that upon a proper contruction of the whole will, she 
was entitled to a share of the estate of all the children who had 
died ; and particularly to the accrued shares of those who died 
after the first. The: other children contended that she was not 
entitled to any thing until it should be ascertained what she might 
receive from her grandfather, Leonard Goss ; and some of them 
contended that no division could take place at all, until that should 
be ascertained. The other children contended further, that she 
could not claim any part of the estates of the decedents, because 
she did not live at home. 
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The bill stated further that the défendant, Peter F. Owen, had 
sold one of the negroes for six hundred and twenty-five dollars, 
and had received the price, for which he ought to account. 

The answers admitted the facts stated in the bill, set up their 
respective claims as therein set forth, and submitted to such de- 
cree as the Court might make. The answer of the defendant, 
Peter F. Owen, admitted that he had sold the slave as charged, 
said he had done it with the consent of all the family, and was 
ready and willing to account for the proceeds. The case was set 
. for hearing upon the bill and answer, and transmitted to the Su- 
preme Court. 


No counsel for the plaintiff in this Court ; and 
The case was submitted without argument by Miller and Bus- 
bee for the defendants. 


Bartte, J., after stating the case as above, proceeded :—We 
are called upon to decide upon the questions presented by the 
pleadings, without the aid of an argument. It is possible that, 
under such circumstances, we may have mistaken what the testa- 
tor intended should be done with the personal estate in the events 
which have happened. The will is not very perspicuous, and 
some of the sections appear, at first view, to be contradictory to 
others. But applying to it those rules which have long been es- 
tablished for the construction of instruments of this kind, we think 
that we can approximate to, if we do not exactly fix upon, the 
wishes of the testator. 

All admit that the fundamental rule in the construction of wills 
is to ascertain the intention of the maker ; and for that purpose, 
all the parts of the will are to be taken in view, and effect is to 
be given as far as possible to every clause. What is wanting or 
obscure in one section or paragraph, is to be supplied by what is 
clearly expressed in another, so as to give to the whole instru- 
ment a uniform, consistent interpretation throughout all its parts. 
Thus, where the testator in the will before us directs, in one sec- 
tion, as follows, ‘at the marriage ‘or death of my wife all the 
property I have willed to her, with all the negroes, be divided be- 
tween all my children who are now at home,’’ &c., without giving 
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her any share thereof, it is evident that he was thinking only of a 
division to be made at her déath ; but that cannot defeat the clear 
and express provision made in a previous clause, that if she mar- 
ried, she was to have a child’s part. We hold, therefore, that she 
is entitled to a child’s part of the fund, after deducting six hun- 
dred dollars for Rachel, as hereinafter expressed ; that is, ‘to 
one tenth part thereof, there having been nine children, including 
Rachel Goss, who were living at the testator’s death. We can 
see no pretence for her claim to the original shares which, upon 
the death of some of the children who lived at home, went to 
the survivors ; but she is clearly entitled as one of the next of kin 
of her deceased children, to a share of the accrued shares of those 
who died after the first—McKay v. Hendon, 3 Mur. Rep. 21 ; 
1 Jarman on Wills, 620, and the cases there cited. 

There is more difficulty in deciding upon the claim of Rachel 
Goss. The testator seemed to think that her grandfather would 
provide for her to some extent; and he intended that what he 
himself might give her should depend upon that provision. But 
he clearly fixed upon an event which was to be the period when 
the division between his widow and the children should take 
place ; and we cannot find a sufficient indication in the will, that 
he wished such division to be postponed for a longer period, to 
await the uncertainty of the grandfather’s providing for Rachel. 
He doubtless thought the old man would die and leave something 
to his grandaughter, before his wife should either marry or die. 
In this he was mistaken, and he has not provided against the mis- 
take. We hold, therefore, that the marriage of the widow was 
the time for the division, and that Rachel, not having received any 
thing from her grandfather, is entitled in the first place to six hun- 
dred dollars, in order to make her equal with her four sisters, and 
then she is entitled to a child’s share of the whole remaining fund. 
She was not living at home, and cannot claim any of the origi- 
nal shares of the deceased children ; but she is entitled, as one 
of the next of kin of her deceased brothers and sisters, to a share 
of the accrued shares of those who died after the first. 

All the other children who are living, and the representatives 
of those who are dead, are entitled each to one tenth part of the 
whole fund, after deducting therefrom the six hundred dollars for 
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Rachel. ‘That sum is to be dedueted before the division in order 
to effectuate the manifest intention of the testator, to make the di- 
vision of his personal property equal among his widow and all his 
children, in the events which have occurred—the seven hundred 
dollars given to each of his daughters, being in lieu of a provi- 
sion in land, such as he had made to his sons. 

All the children, other than Rachel, who are living, are enti- 
tled to the original shares of those who are dead, and to their 
respective parts of the accrued shares as next of kin, as specified 
above, in relation to the widow and Rachel. 

In this opinion we have treated all the legacies as vested, as the 
parties seem to have done. We think, that upon a proper con- 
struction of the whole will, they are so vested, though the di- 
vision is directed to be made a¢ the marriage of the widow. The 
words when, if or at, applied to a legacy generally, makes it con- 
tingent, ‘‘ unless there be some other expression to explain them, 
or some provision in the context to control them.’’ We think 
there are many expressions in this will to control the meaning of 
the word at. The property is given to the wife during her life or 
widowhood. At her death or marrjage, it was to be divided be- 
tween her and her children. The shares of the children were, 
therefore, vested remainders, to be enjoyed in possession upon 
either of the events which might determine the particular estate. 
See Guyther v. Taylor, 3 Ire. Eq. Rep. 323. 

It must be referred to the clerk to take all proper accounts, &c. 
In the final division which is to be made, according to the princi- 
ples expressed in this opinion, the defendant, Peter F'. Owen, is 
to be charged with the price of the negro sold by him, with in- 
terest thereon from the time he received the money. All the costs 
will be paid out of the fund. 


Per Curiam. Decree accordingly. 
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WILLIAM J. SMITH, ADM’R. de bonis non AND OTHERS against JOHN E. 
FORTESCUE AND OTHERS. 


Where an administrator, under the Act of 1846, sold land, of his intestate’s estate, to 
obtain assets to pay the debts, and transferred by endorsement the bond of the pur- 
chaser, receiving therefor a quantity of corn from the endorsee, who had notice that 
the corn given for the bond was for the individual use of the administrator :—Held, 
in a bill brought by the administrator de bonis non of the intestate, and the sureties of 
the former administrator, that the endorsee is liable to account for the bond. 

(The cases of Exum v. Bowden, 4 Ire. Eq. 281; Wilson v. Doster, 7 Ire Eq. 231, cited 
and approved. ) 


Cause removed from the Court of Equity for Hyde county, at 
Fall Term, 1852. 

The bill is filed to follow the assets of the estate of Benjamin 
Russell, who died in the year 1847. Upon the death of said 
Benjamin Russell, administration upon his estate was by the pro- 
per authorities granted to Charles B. Russell, who entered into 
bond with the plaintiffs as his sureties. In order to obtain assets 
to discharge the debts of his intestate, he filed a petition in the 
County Court of Hyde for a sale of the real estate ; and such 
proceedings were thereupon had, that a decree was regularly 
made, and the land sold on a credit, in January, 1848. At the 
sale, the defendant Warner became the purchaser, at the price of 
three hundred and twenty-five dollars and fifty cents. To secure 
the payment, he executed his note to Charles B. Russell, with 
the defendant Slade as surety. This note was, upon its face, 
made payable to Charles B. Russell, as administrator of Benja- 
min Russel. ‘The said Charles B: Russell, in the spring there- 
after, contracted with the defendant, Fortescue, for the purchase 
of a quantity of corn, and in part payment therefor, transferred 
hy endorsement the Warner note to him, which was subsequent- 
ly paid to him by the principal and the surety. The bill charges 
that the defendant, Fortescue, had full notice, before he deliver- 
ed the corn or received the note, that the latter was the property 
of the estate of Benjamin Russell, and that the said Charles B. 
Russell was purchasing the corn for himself. In 1849, Charles 
B. Russell died intestate and insolvent, and administration de 
bonis non on the estate of Benjamin Russell was granted to the 
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plaintiff, Smith ; and letters of administration on the estate of 
said Charles B. Russell were granted to the defendant, Willord. 
Fortescue, in his answer, denies that at the time he sold the corn 
and took the transfer of the note, he knew that Charles Russell 
was purchasing it for his own use. Upon this question—the 
plaintiffs having taken replication to the answer—the parties pro- 
ceeded to take proofs ; and the cause having been set for hearing, 
was removed to this Court. 


Donnell, for the plaintiffs. 
Shaw, for the defendant Fortescue. 


Nasu, C. J., after stating the case as above: It is abundant- 
ly proved by the depositions on file, that the defendant, Fortes- 
cue did know that Charles B. Russell purchased the corn of him 
for his own use. In the first place, his denial is evasive. His 
statement is, that “‘ Charles Russell kept a country store and trad- 
ed for corn and again sold it, generally at an advance by retail, 
or shipped it to a northern port with a view to profit expected from 
such sales, and for money ; that he did not inquire of him, and 
does not know, whether said Russell bought said corn for his own 
use, or to raise money on it to pay the debts of the said Benja- 
min Russell’s estate’? &c. This statement is sufficiently suspi- 
cious to deprive it of all weight as an answer to the plaintiff’s in- 
terrogatory. Weakened as it is by the terms in which it is cloth- 
ed, it is entirely destroyed by the proofs. Mr. Mason’s deposition 
shows, that when Fortescue was talking of selling the corn to 
Russell, he told the deponent that William J. Smith had fore- 
warned or begged him not to take the Wamer note, and that he 
had promised him he would not ; but that afterwards, Fortescue 
told him he had concluded to take it, as he was getting a better 
price for his corn—that Russell had offered him his own note, but 
he was afraid of it, and that Russell was compelled to have the 
money to payin Bank. Mr. May proves, that before the corn 
was sold, he heard the plaintiff tell Fortescue not to take the 
Warner note, and that Russell would use the funds for his own 
purposes. An executor and an administrator has the legal title to 
the property of him they represent, and may sell and dispose of it 
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so as to convey the title that is in him, and a purchaser will ac- 
quire a valid title, unless he knows that the trustee is violating his 
trust ;—as that he is using the fund for his own purposes, to pay 
his own debt. Nor is it necessary that the purchaser should have 
an actual knowledge of the particular fraud intended. If any 
thing appears calculated to excite his attention, the party is con- 
sidered in Equity as having knowledge of all that the inquiry 
would have disclosed. McLeod v. Drummond, 17 Ves. 159; 
Exum.v. Bowden, 4 Ire Eq. 281 ; Wilson v. Doster, 7 Ire. Eq. 
231. It was the duty of Fortescue to have made the necessary 
inquiry—he made none, as he states himself, and with the evident 
intent to evade its effect, and with the knowledge that Charles B. 
Russell wanted to raise money by the sale of~the corn to pay his 
debt in Bank. 

To sum up the case, as far as the defendant Fortescue is con- 
cerned—here is a man dealing with am administrator for the funds 
of the estate, with full knowledge of that fact—for not only is he 
» informed of it, but upon its face the note is payable to Russell, as 
administrator—he is put upon his guard not to take it, that the 
administrator is using it for his own purposes ;—the case is too 
plain to occasion a moment’s hesitation in saying, we are entirely 
satisfied that he did know that Russell was abusing his trust—that 
he wanted the money which the corn would bring, not to pay 
any debt due by the estate of Benjamin, but te pay in Bank on 
his own debt. He was, in the transaction, a particeps criminis 
of a gross fraud. 

The bill is dismissed as to Warner and Slade, with costs as to 
Warner, but none as to Slade, as he does not answer. They had 
a right to take up the note, by paying its contents to any legal 
holder ; and as to Willord also, the bill states that his intestate 
died insolvent—he therefore has no assets. 

There must be a decree against Fortescue for the amount of 
the note, with interest from the time it fell due, and-he must pay 
the costs of this suit. 


Per Curtam. Decree accordingly. 
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In sales at public auction, there must be good faith on both sides; and as soon as the pur- 
chaser finds out there has been bye-bidding, he must make his élection to rescind or 
abide by the contract. ‘ 

As, where at a sale by auction of land (sold a containing a gold mine,) a bye-bidiler 
was secretly employed by the vendors to run up the land, and the vendees did not 
bring their bill for a recision of the contract until twelve months or more, after 
had knowledge of that fact, and Jo the meantime, of a portion thereof, continued to 
work and explore the land :—Held that this was too long a delay in notifying the vem 
dors of their wish to annul the contract. 

(S. ©. 6 Ire. Eq. 278 reviewed and approved.) 


‘Ar August Term, 1849, of this Court, the iaterlooutory order 
which had theretofore been granted in this cause in the Cowrt be- 
low, dissolving the plaintiffs’ injunction, was affirmed, (6 Ire. Eq 
Rep. 278) ; and the plaintiffs having ‘retained their bill as an 
original, and amended the same, and replied to the answer, the 
cause was, by consent, removed to this Court, from the Court. of 
Equity for Burke County, at Spring Term, 1851. 

The plaintiffs orginally filed their bill on the 2ist day of Jan- 
wary, 1848 ; and the heirs at law of Littleton Simms, and. Thomas 
Jefferson, (who is not an heir,) ate made parties defendants, ... 

The plaintifis state, that in the month of May, 1848, the de- 
fendants being seised and possessed of a tract of land situate in 
Rutherford County, containing one hundred and fifty acres, ad- 
vertised and exposed the same for sale at public auction, when 
they became the purchasers, at the price of two thousand and 
eight dollars ; for which sum they gave their bonds, payable in 
one and two years, and at the same time took from the vendors 
their obligation to make tile, when the purchase meortey was paid. 
That said bonds for the purchase money were, at the instance of 
those who conducted the sale, and for what purpose the plaintiffs 
de net knew, made payable to Thomas Jefferson and A..H. 
Simms, two of the defendants, as administrators ef said Litsetgn 
Simms, deceased. 

.. Fhe plaintifisthen: charge that at the time the said land was. 
» ‘advertised for sale, the defendants, and others acting as their 
agents, represented the samé as containing a valuable gold mine ; 
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and that one of the defendants, Cowan, often urged one of the 
plaintifis, McDowell, to attend the sale, assuring him that the 
land was worth ten thousand dollars and more, and that. he 
would purchase it himself, if he were able—and that ‘a portion of 
the low grounds would yield two dwts. of gold to the hand. 


They further charge, that on said dgy of sale, the defendant, 
Jefferson, and some of the other defendants attended, and em- 
ployed divers persons, among others one Preston Long, to puff 
up said land as containing a rich deposit gold mine ; that said 
Long did accordingly represent it as such ; and furthermore, that 
he was secretly employed by the defendants and their agents, to 
act as a bye-bidder at the sale, and to run up the property greatly 
phe its value—which he did. That from the connection of 
said Long with the defendants, (being son-in-law of one of them,) 
and from his intimate acquaintance with the tract of land, his 
bidding was well calculated to exert, and did exert, a great in- 
fluence on their minds and the minds of others desiring to pur- 
chase ; and that but for these causes, the land would have sold 
for but comparatively a trifle. | 


That. they reside some twenty-five or thirty miles from the 
land, and were. entirely un? -quainted with its capabilities ; 
they desired jt only for mining purposes, as was well known-to 
the defendants who sald it ; that they were induced to purchase 
solely from the fraudulent feppeennintions of the defendants and 
their said agent Long ; and that the defendants and their-agents 
well knew of the real value of said land, and concealed the fact 
from them. _ And they charge that the said tract of land is proba- 
bly not worth more than four or five hundred dollars, ’ 

They ftirther state that after diligently searching the said land, 
and operating thereon, at great expense, for several months, they 
found it entirely valueless for mining purposes, and abandoned 
the same in despair ; and that it is worth butJitile more for agri- 
cultural purposes. That they have frequently tendered the land 
back to the defendants, and with a view to avoid a law suit, have 
tendered a-sum amore than the value of the land,.to induce them 
te rescind the said contract—which the defendants have 
especially the defendant Jefferson, who, they allege, ie 
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a large sum for his services in effecting the said sale ; and they 
suggest that it was in contemplation of this, their right to have the 
contract rescinded, that their said bonds were drawn payable to 
himself and A. H. Simms, as administrators. 

In their amended bill, filed at Fall Term, 1849, the plaintiffs 
further state that the facts of puffing and bye-bidding as above 
alleged, were wholly unknown and unsuspected by them at the 
time of their said purchase, and until long thereafter, when they 
had expended large sums of money on the land, and abandoned 
itas valueless. And they say that since they discovered the said 
alleged fraud, they have not worked on said land or claimed it, 
or authorized any one to occupy it as theirs, otherwise than to 
consent that it might be rented or worked by consent of the de- 
fendants, and to be accounted for to the party on whom the own- 
ership might be thrown by the decision of this Court. And the 
prayer is for a recision of the said contract. 

The defendants, in their answer, admit that Preston Long was 
employed by them to bid for the said land, and to run it up to as 
much as two thousand dollars ; but they aver that their sole pur- 
pose was to prevent a sacrifice thereof. And they further aver 
their belief, that the plaintiffs were aware of this fact, or at least 
had sufficient means of ascertaining the same, as well whilst the 
bidding was going on, as after the sale, and before they executed 
their bonds for the purchase money. That it was generally 
known that said Zong had not the means himself to purchase 
ihe property, and that one of the defendants, Cowan, his father- 
in-law, publicly declared on the day of sale, that the same should 
not be sacrificed ; and they still further aver, that on said day of 
sale the plaintiff, McDowell, was told’ “‘ that the defendants in- 
tended to make the land bring more than it was worth,” or words 
to that effect, and that the plaintiff’s informant refused, on ac- 
count of this alleged fact, to join them in their purchase, as he 
had designed doing. 

The defendants further state, that the plaintiffs were familiar 
with the section of country in which said land is located, and that 
one of them owned gold mines in the vicinity, and a tract of land 
adjoining the one in dispute, which had been rich and produc: 
tive of gold ; and further, that the plaintiffs are persons of great 
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skill and experience in mining, and not likely to be imposed up- 
on in relation thereto. 

They further insist, that at the time of said sale to plaintiffs, 
they honestly believed that said land was of great value as con- 
taining gold, and worth much more than the sum for which it 
sold ; that a part of it had been worked for a short time, with 
profit ; and they are still of opinion, that it might be made profit- 
able, if properly worked and attended to. And they deny that 
there was any understanding or agreement between themselves or 
with others, either before or at the sale, to puff or run up the 
land, otherwise than to prevent its sacrifice as aforesaid ; or that 
they, or any of them, or their agents, made any false and frandu- 
lent representations in the premises, to mislead the plaintiffs or 
others. And they say that the said Preston Long ceased bid- 
ding for and on their behalf, when the price reached nineteen 
hundred and fifty dollars ; after which the competition was be- 
tween the plaintiffs and one George Taylor, who was a stranger 
to them, and with whose bidding they had no connection. They 
further state that said land is worth a thousand dollars or more as 
a farm. 

They also deny that the defendant, Jefferson, was to receive 
any sum whatever from the other defendants for his services in 
selling the land ; and the said Jefferson and A. H. Simms, also 
deny that, in taking the plaintiffs’ bonds payable to themselves 
as administrators, they designed to procure any advantage-there- 
by—they having intended to take them as the agents of the 
heirs ; and they say that they mentioned the mistake to © plaintitis, 
when they discovered it sometime afterwards. 

The defendants further insist, that the plaintiffs continued to 
explore and work the said mine, after they had knowledge of the 
fact of Long’s bidding for the defendants as aforesaid, or after 
they had received such information on the subject, as would have 
put them on inquiry, if they, in truth, objected to said bidding as 
fraudulent and deceptive. For they say that the plaintiffs’ over- 
seer, one Weaver, boarded with one of the defendants about three 
months, whilst superintending the said mine—that he had knowl- 
edge of that fact, the subject having been frequently mentioned 
in his hearing and known to the neighborhood—and that ‘the 
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plaintiffs severa! times visited the mine, whilst he was engaged in 
their employment there as aforesaid. 

Many depositions were read at the hearing, the tendency and 
effect of which will be found in the opinion delivered by the 
Court. 

The cause was argued at a former term at Morganton, by the 
late 


James Iredell and N. W. Woodfin, for the plaintiffs, and by 
Avery and Guion, for the defendants. 


Nasu, C. J. This case is now before us for a final hearing. 
At August Term, 1849, 6 Ire. Eq. 278, the interlocutory order, 
dissolving the injunction which had been granted to stay the col- 
lection of the money due upon the bonds, given by the plaintiffs 
for the purchase money of the land, was affirmed. The original 
bill sought to set aside the contract, upon the grounds : first, that 
the defendants committed a frand upon the plaintiffs in the sale, 
by representing that the land contained a valuable gold mine ; 
and secondly, because bye-bidders or puffers were employed by 
the defendants, without the knowledge of the plaintiffs, to run 
up the land, whereby they were induced to bid for it a price far 
beyond its value. In their answers, the defendants deny the first 
ground of fraud ; and the evidence in the cause does not sustain 
the allegations of the bill. Upon the second charge, the defend- 
ants admit that they did employ Preston Long to bid for them, 
without any intent to defraud the persons who were disposed to 
bid, but simply to prevent the land from being sacrificed. ‘There 
is some contrariety of opinion on this question in the English 
Common Law Courts and those of Chancery. In Berwell v. 
Christie, Cow. 395, Lord Mansrreip declared—“ It was a fraud 
upon the sale and upon the public,’ to employ a puffer or bye- 
bidder to run up the property, upon the principle that good faith 
ought to be the basis of all dealings between man and man. 
‘That case was followed by Howard vy. Castle,6T.R. 643. That 
was an action on the case to recover damages for a refusal on the 
part of the defendant to complete a sale—there having been a re- 
sale in consequence of such refusal. On the trial, it was shown 
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that the defendant, after he had bid off the property at the sale, 
_ discovered that he was the only real bidder—all the others having 

been puffers. employed by the plaintiff. ‘The defendant, upon 

making this discovery, immediately refused to comply with the 

contract. Lord Kenyon expressed in warm terms his admiration 

of the noble principles of morality and justice, announced by 

Lord MaNnsFIELD, and winds up by saying—‘ he met the ques- 

tion fairly, and made a precedent which I am happy to follow.”’ 

AsuursT, Justice, in a single sentence, expresses his opinion :-— 

‘<If one person is induced to bid at an auction sale, without exer- 

cising his own judgment, and that by the owner himself, the par- 

ties do not meet on:equal terms.”’ This is of course said in refer- 

ence to the case then before the Court. On the other hand, Lord 

Rossetyn, in Conolly v. Parsons, 3 Ves. Jr..625, in note, de- 

clares that it was no objection to a sale by auction, that bye-bid- 

ders were employed, and expresses his disapprobation of both the 

cases at law referred to; and in reference to the latter, says, ‘ it 

must have turned upon the fact that there was no real bidder, and 

the person refused instantly.’’ Judge Prarson, in delivering. 

} 








the opinion of the Court-on the former argument, observes, upon 

the above authorities—‘ we are not called upon to decide the 

question definitively, for, be it either way, it is certain that a pur- 

chaser who wishes to avail himself of such an objection, must do | 

so as soon as the fact cdmes to his knowledge.’? When the case | 

went back to the Court of Equity, the plaintiffs, by permission of 
| the Court, amended their bill. In it they state, that ‘‘ at thetime | 
they purchased the mine, and gave their bond, the fact of the 
bye-bidding was entirely unknown and unsuspected’ by them ; 
and they did not come to the knowledge of it, or have cause to 
suspect it, until long after the sale.’ If the plaintiffs had made 
good their allegation by their proofs, it would have become ne- 
cessary for the Court to decide whether the facts disclosed in the 
case of the bye-bidding were faudulent or not ; but they have not ' 
done so. ‘The only witnesses who speak to this point are Gen. 
Bynum and Jaines Weaver. The former states, that after the 7 
plaintiffs had abandoned the mine, and after the action was i 
brought on the bond, Col. Jefferson, the agent, told him that'a | 
bye-bidder was employed at the sale ; and that he communicated 
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the fact to one of the plaintiffs, Mr. McDowell, a short time be- 
’ fore the bill was drawn, but sometime before it was filed. Mr. 
Weaver states that he was the overseer of the plaintiffs in work- 
ing the Simms mine, and that he commenced working in Octo- 
ber, 1845 ; and that they worked there from five to seven weeks— 
when the hands were removed to another mine of the plaintiffs, 
half a mile distant, where he worked six months. That while 
working on the Simms mine, he boarded at the house of A. H. 
Simms, one of the defendants, who told him that Long was em- 
ployed as a bye-bidder ; and that he communicated this fact to 
Mr. McDowell, either while he was working in the Simms mine, 
or soon after he went to the Collins mine, or it may have been 
six months after. The hill was filed January 2ist, 1848—for 
that is the date of the Judge’s fiat for the injunction. We wish 
now to ascertain from this testimony, as near as we can, when the 
plaintiffs received their first information that a bye-bidder had been 
employed. Weaver has given three starting points: The first is, 
while he was working in the Simms mine. He went there the 
24th of October, 1845, and remained from five to seven weeks, say 
seven ; and let us take the medium time—that will bring us to 
the 29th November, 1845. If he communicated the information 
at that time, then two years and two months elapsed before the 
bill was filed. Let us now take the six months—after the removal 
of the hands to the Collins mine ; and there will have passed a 
year and six months before the plaintiffs complained. This is 
the shortest time, according to this witness, which passed, after 
the information was communicated to the plaintiff, before they 
commenced operations. This we think was toolong. We are in- 
clined to think it was whilst the witness was working at the Simms 
mine that he communicated the information to Mr. McDowell ; 
for he was in the employment of the plaintiffs, and was re- 
quested by McDowell to get information from the defendants 
upon the subject of the sale of the mines. If that was the fact, 
it makes the case still more conclusive against the plaintiffs on 
this point. For as they received the information, if they wished 
to rescind the contract, they ought, without any unnecessary de- 
lay, to have communicated to the defendants their wish to do so. 
Instead of so doing, they still continued to work the mine, and to 
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test its value—<‘ so that, if it turned out not to be rich, they might 
fall back upon the objection that there was a bye-bidder ’’—as ob- 
served by his Honor Judge Pearson, in delivering the former 
opinion, above referred to. ‘‘'There must be good faith on each 
side, and as soon as a purchaser finds out there has been bye-bid- 
ding, he must make his election:”’ It is said that the plaintiffs 
were entitled to take time to ascertain the facts, before they could 
. be required to involve themselves in a lawsuit. That is true ; 
but as*soon as they discover the fact of the bye-bidding, they 
must make their election, and notify the vendors of their wish to 
annul the contract on that ground. By so doing, they put it in 
the power of the latter to rescind, ‘and thereby enable themselves 
to look out for another purchaser ; and not, as in this case, keep 
the property twelve or eighteen months, and then ask for a can- 
cellation. A plaintiff in Equity recovers upon the allegations of 
his bill ; and only when they are supported by sufficient evidence. 
Here the allegation of the time when they discovered the alleged 
fraud is too indefinite. ‘‘ Until long after the sale ’’ conveys no 
precise idea as to time, and no dates are given ; and according to 
the testimony of Weaver, viewed in any aspect, the plaintiffs de- 
layed too long in making their election. 


Bill dismissed with costs. 











* 
Per CurtaM. 




















| 4 MEMORANDUM. ‘ 


Ar the late Session of the General Assembly, the Hon. Winutam 
H. Battie, of Orange, was elected a Judge of the Supreme 
| Court, in the place of Hon. Tuomas Rurrin, Chief Justice, 
resigned. 

| At the same session, the Hon. Romutus M. Saunpers, of 
Wake, was elected a J udge of the Superior Courts of Law and 
Equity, to fill the vacancy occasioned by the promotion of Judge 
Batre to the Supreme Court Bench. 





| At the same session, Mar. W. Ransom, Esq., of Warren, was 
. elected Attorney General of the State, in the place of Wi.t1am 
| Eaton, Esq., whose commission had expired. 
| And at the same session, Wiutt1am N. H..Smrrn, Esq., of 

Hertford, was re-elected Solicitor of the First Judicial Circuit ; 
*Winuiam LanveEr, Esq., of Lincoln, Solicitor of the Sitxh Cir- 

cuit, in place of Danie Coteman, Esq., whose commission had 

expired ; and Aveustus W. Burron, Esq., of Cleveland, So- 

licitor of the Seventh Circuit, in place of Hon. Burgess 8. 

GarrHer, whose commission had expired. . 


























